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of  the  Currency,  Department  of  the 
Treasury 

PART  7— INTERPRETIVE  RULINGS 

This  part  will  include  for  the  first  time 
a  codified  body  of  interpretive  rulings 
which  heretofore  were  published  only  in 
the  Comptroller’s  Manual  for  National 
Banks  and  in  similar  earlier  manuals. 
These  rulings,  which  interpret  and  apply 
the  laws  and  regulations  relating  to  na¬ 
tional  banks  and  general  principles  of 
prudent  banking,  have  become  of 
increasing  importance  not  only  to  na¬ 
tional  banks  but  to  persons  dealing  with 
national  banks  and  to  the  public  gener¬ 
ally.  The  Comptroller  has  accordingly 
concluded  that  the  public  interest  re¬ 
quires  the  publication  of  these  rulings 
in  the  Code  of  Federal  Regulations. 
Concurrently  with  this  publication  the 
Comptroller  is  publishing  these  rulings 
in  a  new  edition  of  the  Manual. 

The  following  table  indicates  where 
subjects  formerly  appearing  in  Part  7 — 
Intepretations  will  be  found  in  either 
the  new  Part  7 — Interpretive  Rulings  or 
elsewhere. 


Old 

reference 

Subject 

New 

reference 

7.2 . 

.  Service  charges. . 

7.WKHT. 

7.3 . 

.  YA  mortgages  .. . 

..  7.2145(b). 

7.5 _ 

Appointment  of  directois. 

7.4305(b). 

7.6 . 

.  Preemptive  rights . 

..  7.605(1. 

7.7 . . 

.  Capital  notes _  _ 

..  7.1100(b). 

7.9 _ 

.  Loans  to  executive  officers. 

...  Part  215  of 
Ibis  title. 

7.10 . 

.  Operations  subsidiaries _ 

..  7.7376. 

This  part  and  the  new  edition  of  the 
Manual  reflect  some  substantive  changes 
of  policy  from  that  appearing  heretofore. 
A  description  of  these  changes  follows. 
These  brief  descriptions  do  not  affect 
the  legal  status  of  the  text  of  the  ruling 
which  alone  is  controlling.  The  numer¬ 
ical  references  are  to  sections  appearing 
in  this  part  or  to  Manual  paragraphs 
which  have  been  deleted. 

Section  or 
paragraph 


No.  Description  of  change 

1132 _  Deleted.  Repurchase  agree¬ 

ments  covering  mortgage 
loans  are  now  subject  to 
borrowing  limits.  See  7.7005. 

1175 _ Deleted.  In  rem  loans  no  longer 

excepted  from  lending  limits. 
7.1185 _  Changes  to  conform  to  princi¬ 


ple  of  the  Investment  Secu¬ 
rity  Regulation  (Part  1  of 
this  chapter).  Public  body 
guaranteeing  a  loan  must 
have  general  taxing  power  in 
order  for  a  loan  to  be  ex¬ 
cepted  from  lending  limits. 

1190 - Deleted.  Loans  secured  by 

municipal  securities  are  no 
longer  excepted  from  lend¬ 
ing  limits. 

7.2125 _  A  sentence  added  to  paragraph 

(d)  states  that  renewals  of 
1-year  real  estate  loans  must 
conform  to  amortization 
requirements. 


Section  or 
paragraph 

No.  Description  of  change 

Paragraph  (f)  was  changed  to 
conform  to  the  principle  of 
the  Investment  Security 
Regulation  (Part  1  of  this 
chapter).  Public  body  guar¬ 
anteeing  a  loan  must  have 
general  taxing  power  in  order 
for  a  loan  to  be  excepted 
from  real  estate  lending 
limits. 


.2400 _ New  paragraph  (c)  states  that 

apartment  houses  are  con¬ 
sidered  residential  rather 
than  commercial  for  purpose 
of  statute. 

r.4210 -  Paragraph  (a)  was  changed  to 


permit  joint  ownership  of 
directors’  qualifying  shares; 
new  paragraph  (e)  was  added 
to  permit  inter  vivos  trust 
of  directors’  qualifying 
shares. 


7.5225 _  Certain  reports  of  mysterious 

disappearances  under  $1,000 
were  eliminated. 

6235 _ Deleted.  Definition  of  executive 

officer  is  found  in  Part  215 
of  this  title. 

6060 _ Deleted.  Prior  approval  of  vot¬ 

ing  trusts  is  no  longer 
required. 

7.7016 _  New  section.  It  embodies  the 

office  position  distinguishing 
a  letter  of  credit  from  a 
guaranty. 

7110 _ Deleted  in  view  of  uncertainty 


caused  by  decision  of  court 
in  Georgia  Association  of 
Independent  Insurance 

Agents  v.  Saxon. 

7377 _ Deleted.  Storage  warehouse  is 

no  longer  considered  a  proper 
incidental  activity. 

7.7435 _  Rewritten  to  emphasize  the  lo¬ 

cal  nature  of  the  problem  of 
holiday  closings.  No  Federal 
law. 

7.7479.  7480  was  divided  into  two 

7.7480.  parts;  7.7479  interprets  the 

statute  on  charitable  contri¬ 
butions;  7.7480  permits  lim¬ 
ited  investment  in  commu¬ 
nity  development  projects. 
7.7490,  Messenger  service  and  deposit 

7.7491.  machines.  A  sentence  was 

added  to  conform  to  the  de¬ 
cision  of  the  court  in  Dick¬ 
inson  v.  First  National  Bank 
in  Plant  City. 

7.7519 _  New  section.  Loans  sold  with 

repurchase  obligation  are 
considered  to  be  borrowings 
by  selling  bank. 

Ruling  7.4215  is  not  included  in  the 
Federal  Register  since  it  merely  restates 
and  does  not  interpret  the  statutes  cited. 

Part  7,  Chapter  I,  Title  12  of  the  Code 
of  Federal  Regulations  of  the  United 
States  of  America,  is  amended  to  read 
as  follows; 

Subpart  A — Lending  Limits 

Obligations  Subject  to  Lending  Limits 
Sec. 

7.1100  Lending  limits. 

7.1105  Purchase  of  open  accounts. 

7.1110  Purchase  of  paper:  repurchase  agree¬ 
ments. 

7.1116  Purchase  of  paper:  seller's  reserve. 
7.1120  Obligations  charged  off  in  whole  or 
in  part. 


Sec. 

7.1125  Obligations  of  accommodation 
parties. 

7.1130  Sale  of  Federal  Reserve  funds  to  an¬ 

other  bank. 

7.1131  Purchase  or  sale  of  securities;  resale 

or  repurchase  agreement. 

7.1135  Sale  of  loan  participations;  agree¬ 
ment  on  effect  of  default. 

7.1150  Interest  or  discount  on  loan. 

7.1160  Commitments  to  lend  or  pay. 

7.1161  Overdrafts. 

7.1180  Investment  securities:  separate  lim¬ 

itation. 

7.1181  Loan  to  industrial  development 

authority. 

7.1185  Loan  or  credit  guarantee  by  State  or 
political  subdivision. 

Combining  Loans  to  Separate  Borrowers 

7.1310  Loans  to  corporations  and  their  sub¬ 
sidiaries. 

7.1320  Loans  to  members  of  a  partnership 
or  association. 

Exceptions  to  10  Percent  Lending  Limit 

7.1500  General  principles  as  to  exceptions. 
7.1510  Exception  1:  Drafts  and  bills  of 
exchange. 

7.1520  Exception  2:  Discount  of  commercial 
and  business  paper. 

7.1530  Exception  3;  Obligations  secured  by 
goods  in  shipment. 

7.1540  Exception  4:  Guaranty  of  short-term 
paper. 

7.1550  Exception  5:  Banker's  acceptance. 
7.1560  Exception  6:  Loans  secured  by  ship¬ 
ping  documents  or  warehouse  re¬ 
ceipts  covering  readily  marketable 
staples. 

7.1570  Exception  7:  Loans  secured  by  live¬ 
stock  and  dairy  cattle. 

7.1580  Exception  8;  Loans  secured  by  U.3. 
obligations. 

7  1590  Exception  9;  Loans  to  banks  with 
the  approval  of  the  Comptroller 
of  the  Currency. 

7.1600  Exception  10:  Take-over  commit¬ 
ment  by  an  agency  of  the  Federal 
Government. 

7.1610  Exception  11:  Obligations  of  a  local 
public  agency. 

7  1620  Exception  12:  Loans  insured  by  the 
Secretary  of  Agriculture. 

7.1630  Exception  13:  Obligations  as  endorser 
or  guarantor  of  installment  con¬ 
sumer  paper. 

Subpart  B — loans  Secured  by  Real  Estate 

7.2000  Real  estate  loans. 

7.2005  Loans  secured  by  real  estate  mort¬ 
gages  of  others. 

7.2020  Improved  real  estate. 

7.2040  First  liens. 

7.2100  Conditions  upon  which  national 
banks  may  make  real  estate  loans. 
7.2120  Participation  in  real  estate  loan. 

7.2125  Amortization  of  real  estate  loans. 

7.2145  Real  estate  loans  insured  or  guaran¬ 
teed. 

7.2146  Loan  participations  with  Small  Busi¬ 
ness  Administration. 

7.2148  Real  estate  mortgage  errors  and  omis¬ 
sions  insurance. 

7.2150  Loans  in  excess  of  appraised  value. 
7.2155  Maximum  aggregate  of  real  estate 
loans. 

7.2160  Commitment  by  Government  agency 
to  insure. 

7.2170  Purchase  at  premium  or  discount. 
7.2190  Demand  and  short-term  real  estate 
and  construction  loans. 

7.2195  Condominium  loans. 

7.2200  Real  estate  loans  secured  by  lease¬ 
holds. 

7  2400  Construction  loans. 
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7.2405  Combined  construction  and  perma¬ 
nent  real  estate  loans. 

7.2410  Construction  loans  held  beyond  the 
permissible  period. 

7  2600  Loans  on  forest  tracts. 

Subpart  C — Bank  Ownership  of  Property 

7.3000  General  authority. 

7.3005  Real  estate  necessary  for  accommo¬ 
dation  in  the  transaction  of  busi¬ 
ness. 

7.3010  Municipal  parking  lots. 

7.3020  Real  estate  acquired  as  salvage  on 
uncollectible  loans. 

7.3025  Other  real  estate  owned. 

7.3100  Investment  in  bank  premises  or  stock 
of  a  corporation  holding  premises. 

7.3300  Leasing  of  public  facilities. 


Subpart  E — Miscellaneous 

Guaranties  and  Suretyship 

Sec. 

7.7000  Guaranty  or  endorsement  of  notes  or 
other  obligations  sold  by  the  bank. 
7.7010  National  bank  as  guarantor  or  surety 
on  indemnity  bond. 

7.7012  Foreign  operations. 

7.7015  Check  "guaranty”  plans. 

7.7016  Letters  of  credit  distinguished  from 

guaranty. 

Insurance 


Sec. 

7.7560  Automatic  payment  plan  account. 

7.7570  Separate  investment  security  limita¬ 
tions. 

7.7590  Interest  rate  escalation  clause. 

7.7595  Acquisition  of  national  bank  stock  by 
employees;  profit-sharing  or  pen¬ 
sion  trust. 

7.8000  Charges  by  banks. 

Authority:  The  provisions  of  this  Part  7 

issued  under  R.S.  324  et  seq.,  as  amended;  12 

U.S.C.  1  et  seq. 


7.7100  National  banks  acting  as  general  in 
surance  agents. 

7.7115  Insuring  lives  of  bank  officers. 
7.7200  Authority  to  act  as  “finder”. 

Interest  Charges  and  Usury 


Subpart  A — Lending  Limits 

Obligations  Subject  to  Lending  Limits 
§  7.1  100  Lending  limits. 

<a)  Law— 12  U.S.C.  84. 


7.3400  Leasing  of  personal  property. 

7.3500  Utilization  of  data  processing  equip¬ 
ment. 

Subpart  D — Corporate  Practices 

Shareholders'  Meetings 

7  4000  Notice  of  shareholders’  meetings. 

7  4005  Date  of  shareholders’  meeting. 

7.4010  Quorum  for  shareholders’  meeting. 

7  4015  Solicitation  of  proxies  for  sharehold 


7.7310  Charging  interest  at  rates  permitted 
competing  institutions;  charging 
interest  to  corporate  borrowers. 
7.7312  Loan  agreement  providing  for  share 
in  profits,  income  or  earnings. 
7.7315  Charging  additional  fee  for  credit  re¬ 
port  or  investigation  of  borrower. 

Transactions  With  Affiliates 
7.7355  Debts  of  affiliate  as  bank  indebted- 


The  total  obligations  to  any  national 
banking  association  of  any  person,  copart¬ 
nership,  association,  or  corporation  shall  at 
no  time  exceed  10  per  centum  of  the  amount 
of  the  capital  stock  of  such  association 
actually  paid  in  and  unimpaired  and  10  per 
centum  of  its  unimpaired  surplus  fund. 

[For  exceptions  to  lending  limits,  see 
§  7.1510  et  seq.l 


ers’  meeting. 

7  4020  Director  or  attorney  as  proxy. 

Directors 

7.4100  Number  of  directors. 

7.4105  Annual  meeting  for  election  of  direc¬ 
tors. 

7.4110  Honorary  directors  or  advisory  board. 
7.4200  Qualifications  of  directors. 

7.4205  Person  convicted  of  crime  serve  as 
director,  officer,  or  employee. 

7.4210  Ownership  of  stock  necessary  to 
qualify  as  director. 

7.4300  Cumulative  voting  in  election  of  di¬ 
rectors. 

7.4305  Filling  vacancy  in  or  increasing  board 
of  directors. 

7.4400  Organization  meeting. 

7.4410  List  of  directors. 

7.4415  Oath  of  directors. 

7.4420  Quorum  of  board  of  directors;  proxies 
not  permissible. 

7  4425  Delegation  of  directors’  duties. 
Officers,  Directors  and  Employees 

7.5000  Bonus  and  profit  sharing  plans. 

7.5010  Pension  plans. 

7.6015  Employee  stock  option  and  stock 
purchase  plans. 

7.5200  President  as  director. 

7.5210  Same  person  holding  offices  of  presi¬ 
dent  and  cashier. 

7.5215  Fidelity  bonds  covering  officers  and 
employees. 

7.5217  Indemnification  of  directors  and  offi¬ 
cers. 

7.5220  Contracts  of  employment. 

7.5225  Defalcations  by  employees. 

7.5230  Purchase  of  employee’s  residence. 
7.5245  Duties  of  cashier  performed  by  sec¬ 
retary. 


ness. 

7.7360  Loans  secured  by  stock  or  obligation 
of  an  affiliate. 

Operations  Through  Subsidiaries 

7.7376  Operating  subsidiaries. 

7.7378  Issuance  of  credit  cards. 

7.7379  Servicing  of  mortgage  and  other 

loans  as  agent. 

7.7380  Loans  originating  at  other  than 

banking  offices. 

7.7390  Bank  service  corporations. 

Other  Rulings 

7.7400  Deposits  by  national  banks  in  non¬ 
member  banks. 

7.7405  National  banks  as  depositaries  of 
public  money. 

7.7410  Pledge  of  bank  assets  as  security  for 
deposits. 

7.7415  Surety  bond  in  lieu  of  pledged  assets. 
7.7420  Acceptances. 

7.7430  Preparing  income  tax  returns  for 
customers  or  public. 

7.7434  Business  hours. 

7.7435  Bank  remaining  closed. 

7.7445  Charitable  foundations. 

7.7455  National  banks  holding  collateral 
stock  as  nominee. 

7.7475  National  banks  acting  as  travel 
agents. 

7.7479  Charitable  contributions. 

7.7480  Investments  in  oommunity  develop¬ 

ment  projects. 

7.7482  Postal  service  by  national  banks. 
7.7485  National  banks  acting,  as  payroll  is¬ 
suer. 

7.7490  Messenger  service. 

7.7491  Deposit  machines. 

7.7495  Debt  cancellation  contracts. 

7.7500  Sale  of  money  orders  at  nonbanking 
outlets. 


(b)  Unimpaired  surplus.  The  term 
"unimpaired  surplus  fund”  as  used  in  12 
U.S.C.  84  includes  all  capital  accounts 
(other  than  capital  stock),  derived  from 
either  paid-in  capital  funds  or  retained 
earnings,  not  subject  to  known  charges, 
and  which  are  considered  interchange¬ 
able  by  resolution  of  the  bank’s  board  of 
directors. 

<  1 )  Some  examples  of  capital  accounts 
which  are  includable  in  the  term  “unim¬ 
paired  surplus  fund”  are: 

(i)  Surplus  (paid-in  or  earned); 

(ii)  Undivided  profits  (paid-in  or 
earned — unearned  income  must  be 
deducted) ; 

(lii)  Reserve  for  loan  losses  or  bad 
debts,  less  the  amount  of  tax  which 
would  become  payable  with  respect  to 
the  tax-free  portion  of  the  reserve  if  such 
portion  were  transferred  from  the 
reserve; 

(iv)  Valuation  reserve  for  securities; 

(v)  Reserve  for  contingencies; 

(vi)  The  proceeds  of  capital  notes, 
capital  debentures,  or  other  similar  obli¬ 
gations,  subordinated  in  right  of  pay¬ 
ment  to  the  prior  payment  in  full  of  all 
deposit  liabilities. 

(2)  Accounts  which  are  subject  to 
known  specific  charges  are  not  includ¬ 
able  in  the  “unimpaired  surplus  fund.” 
Some  examples  of  such  accounts  are: 

(i)  Reserve  for  dividends  declared; 

(ii)  Reserve  for  taxes,  interest  and 
expenses. 


Shares,  Stock  Certificates,  and  Dividends 

7.6005  Restricting  transfer  of  stock  and 
record  dates. 

7.6010  Facsimile  signatures  on  bank  stock 
certificate. 

7.6015  Lost  stock  certificates. 

7.6025  Books  and  records  of  national  banks. 

7.6030  Purchase  of  own  shares  or  loan  se¬ 
cured  by  own  shares. 

7.6040  Fractional  shares. 

7.6050  Preemptive  rights. 

7.6060  Voting  trusts. 

7.6100  Limitations  on  payment  of  dividends. 

7.6120  Dividends  payable  in  property  other 
than  cash. 


7.7505  Accelerated  depreciation  for  tax  pur¬ 
poses. 

7.7515  Service  charges  on  dormant  ac¬ 

counts. 

7.7516  Sharing  of  banking  quarters. 

7.7517  Accounts  without  service  charge. 

7.7518  Bank  indebtedness;  Federal  funds, 

securities  repurchase  agreements, 
Federal  Reserve  bills  payable. 

7.7519  Loan  repurchase  agreements. 

7.7530  Issuance  of  promissory  notes. 

7.7535  Receipt  of  stock  from  SBIC. 

7.7540  Reports  of  condition:  Waiver  of  affi¬ 
liate  reports. 

7.7545  Unimpaired  surplus  fund. 


(The  above  definition  of  “unimpaired 
surplus  fund”  also  is  used  in  comput¬ 
ing  other  statutory  limitations.  See 
§  7.7545.) 

§  7.1105  Purchase  of  open  accounts. 

(a)  General.  The  purchase  of  open  ac¬ 
counts  is  a  part  of  the  business  of  bank¬ 
ing  and  within  the  power  of  a  national 
bank.  Such  accounts  need  not  in  every 
case  represent  an  evidence  of  debt. 

(b)  Export  transactions.  A  national 
bank  may  also  purchase  open  accounts 


7.6125  Payment  of  dividends;  bad  debts.  7.7550  Accrual  of  bond  discount.  in  connection  with  export  transactions, 


FEDERAL  REGISTER,  VOL.  36,  NO.  166— THURSDAY,  AUGUST  26,  1971 


17002 


RULES  AND  REGULATIONS 


particularly  when  the  accounts  are  pro¬ 
tected  by  insurance  such  as  that  pro¬ 
vided  by  the  Foreign  Credit  Insurance 
Association  and  the  Export-Import 
Bank. 

§  7.1110  Purchase  of  paper:  repurchase 
agreements. 

Where  a  bank  buys  third  party  paper 
(including  open  accounts),  but  the 
seller  agrees  to  repurchase  it  upon  de¬ 
fault,  the  seller’s  obligation  to  repur¬ 
chase  is  subject  to  the  lending  limit  and 
is  measured  by  the  total  unpaid  balance 
of  the  paper  owned  by  the  bank  less  the 
applicable  seller’s  reserves  against  de¬ 
faulted  paper,  if  any.  Where  the  seller’s 
obligation  to  repurchase  is  limited,  it  is 
measured  by  the  total  amount  of  paper 
the  seller  may  ultimately  be  obligated 
to  repurchase. 

§  7.1115  Purchase  of  paper:  seller’s  re¬ 
serve. 

Where  no  more  than  an  agreed  per¬ 
centage  of  the  price  paid  for  third  party 
paper  is  retained  and  credited  to  a  re¬ 
serve  to  be  held  as  a  form  of  collateral 
security,  and  where  the  bank  has  no 
direct  or  indirect  recourse  against  the 
seller  for  uncollectibility,  neither  the 
reserve  nor  the  obligations  of  the  parties 
liable  on  such  paper  constitute  obliga¬ 
tions  of  the  seller  subject  to  the  lending 
limit. 

§7.1120  Obligations  charged  off  in 
whole  or  in  part. 

The  lending  limit  applies  to  all  exist¬ 
ing  obligations  of  the  customer  to  the 
bank,  including  obligations  whch  have 
been  charged  off  on  the  books  of  the 
bank  either  in  whole  or  in  part.  It  does 
not  apply  to  obligations  which  have  be¬ 
come  unenforceable  by  reason  of  a  dis¬ 
charge  in  bankruptcy. 

§  7.1125  Obligations  of  accommodation 
parlies. 

(a»  Law— 12U.S.C.  84: 

The  term  “obligations”  shall  mean  the  di¬ 
rect  liability  of  the  maker  or  acceptor  of 
paper  discounted  with  or  sold  to  such  asso¬ 
ciation  and  the  liability  of  the  endorser, 
drawer,  or  guarantor  who  obtains  a  loan  from 
or  discounts  paper  with  or  sells  paper  under 
his  guaranty  *  *  *. 

(b>  The  liability  of  a  maker,  acceptor, 
drawer,  endorser,  or  guarantor  is  an  ob¬ 
ligation  within  the  meaning  of  this  sec¬ 
tion  when  the  party  has  obtained  a  loan 
or  has  sold  or  discontinued  the  paper. 

(c)  The  liability  of  an  endorser, 
drawer,  or  guarantor  who  does  not  re¬ 
ceive  any  of  the  proceeds  of  the  loan  or 
discount  from  the  bank  is  ordinarily  not 
considered  an  obligation  of  such  en¬ 
dorser,  drawer,  or  guarantor  for  the  pur¬ 
poses  of  12  U.S.C.  84. 

§  7.1130  Sale  of  Federal  Reserve  funds 
to  another  bank. 

When  a  bank  purchases  Federal  Re¬ 
serve  funds  from  another  bank,  the 
transaction  ordinarily  takes  the  form  of 
a  transfer  from  a  seller’s  account  in  a 
Federal  Reserve  Bank  to  the  buyer’s  ac¬ 
count  therein,  payment  to  be  made  by 


fee.  The  transaction  does  not  create  on 
the  part  of  the  buyer  an  obligation  sub¬ 
ject  to  12  U.S.C.  84  or  a  borrowing  sub¬ 
ject  to  12  U.S.C.  82,  but  is  to  be  con¬ 
sidered  a  purchase  and  sale  of  such 
funds. 

§  7.1131  Purchase  or  sale  of  securities: 

resale  or  repurchase  agreement. 

The  purchase  or  sale  of  securities  by 
a  bank,  under  an  agreement  to  resell  or 
repurchase  at  the  end  of  a  stated  period, 
is  not  a  borrowing  subject  to  12  U.S.C. 
82  nor  an  obligation  subject  to  the  lend¬ 
ing  limit  of  12  U.S.C.  84. 

§7.1135  Sale  of  loan  participations: 

agreement  on  effect  of  default. 

Where  a  participation  in  a  loan  is 
sold  to  another  bank  the  agreement  may 
provide  that  repayment  must  first  be 
applied  to  the  share  sold.  Since  one  of 
the  purposes  of  such  a  sale  may  be  to 
reduce  the  bank’s  retention  of  loans 
which  may  exceed  its  lending  limit,  the 
agreement  should  as  a  matter  of  prudent 
banking  practice  also  provide  that,  in 
the  event  of  default  or  a  comparable 
event  defined  in  the  agreement,  the  par¬ 
ticipants  shall  share  in  all  subsequent 
repayments  and  collections  in  proportion 
to  the  percentage  of  participation  at  the 
time  of  the  happening  of  the  event. 

§  7.1 150  Interest  or  discount  on  loan. 

The  lending  limit  applies,  without  re¬ 
gard  to  the  form  of  the  obligation,  to 
the  amounts  actually  advanced  by  the 
bank  and  not  to  any  interest  which  may 
accrue  thereon. 

§7.1160  Commitments  to  lend  or  pay. 

An  agreement  to  lend  to  a  customer  or 
to  pay  others  for  its  account,  under  ir¬ 
revocable  sight  letters  of  credit  or  other 
wise,  does  not  result  in  an  obligation  sub¬ 
ject  to  the  lending  limit  until  the  bank 
is  required  to  make  the  advance  or  pay¬ 
ment.  The  making  and  management  of 
agreements  of  this  nature  will  require 
the  exercise  of  prudent  banking  judg¬ 
ment  to  prevent  the  creation  of  loans  in 
excess  of  the  lending  limit. 

§  7.1161  Overdrafts. 

The  use  of  overdrafts  which  represent 
prearranged  financing  is  a  legal  means 
of  extending  credit.  Significantly  sizable 
overdrafts  will  be  reviewed  for  credit 
quality  and  adherence  to  statutory  lend¬ 
ing  limits  in  the  same  manner  as  other 
loans. 

§  7.1180  Investment  securities:  separate 
limitation. 

The  lending  limits  prescribed  by  12 
U.S.C.  84  are  separate  and  distinct  from 
the  investment  limits  prescribed  by  12 
U.S.C.  24.  Accordingly,  a  national  bank 
may  make  loans  to  one  borrower  to  the 
full  amount  permitted  by  12  U.S.C.  84  and 
also  hold  eligible  investment  securities  of 
the  same  obligor  to  the  full  amount  per¬ 
mitted  by  12  U.S.C.  24. 

§  7.1 181  Loan  to  industrial  development 
authority. 

A  loan  or  other  extension  of  credit 


for  the  purpose  of  constructing  and  leas¬ 
ing  a  plant  facility  to  an  industrial  occu¬ 
pant  is  not  an  obligation  of  the  authority 
for  the  purpose  of  12  U.S.C.  84  if:  (a)  The 
bank  relies  on  the  credit  of  the  industrial 
occupant  in  making  the  loan;  (b)  the 
authority’s  liability  with  respect  to  the 
loan  is  limited  solely  to  whatever  inter¬ 
est  it  has  in  the  particular  facility;  (c) 
the  authority’s  interest  is  assigned  to  the 
bank  as  security  for  the  loan;  and  (d) 
the  industrial  occupant’s  lease  rentals 
are  assigned  and  paid  directly  to  the 
bank. 

§  7.1  185  Loan  or  credit  guaranteed  by 
State  or  political  subdivision. 

To  the  extent  a  loan  or  other  extension 
of  credit  to  a  bank  customer  is  guar¬ 
anteed  by  a  State  or  political  subdivision 
thereof,  possessing  general  powers  of 
taxation,  including  property  taxation,  the 
loan  or  credit  extension  is  not  an  obli¬ 
gation  of  the  customer  for  the  purpose  of 
12  U.S.C.  84  if  the  guarantee  is  supported 
by  a  pledge  of  the  full  faith  and  credit  of 
the  State  or  subdivision.  The  lending 
bank  should  obtain  the  opinion  of  com¬ 
petent  counsel  that  the  guaranty  is  a 
valid  and  enforceable  obligation  of  the 
public  body.  See  §§  1.3(g)  of  this  chapter 
and  7.2145  (a>  and  (f). 

Combining  Loans  to  Separate  Borrowers 

§  7.1310  Loanfi  to  corporations  and  tlicir 
subsidiaries. 

(a)  Law — 12  U.S.C.  84. 

The  total  obligations  to  any  national  bank¬ 
ing  association  of  any  person,  copartnership, 
association,  or  corporation  shall  at  no  time 
exceed  10  per  centum  of  the  amount  of  cap¬ 
ital  stock  of  such  association  actually  paid 
in  and  unimpaired  and  10  per  centum  of 
its  unimparied  surplus  funds.  The  term  “ob¬ 
ligations”  *  *  *  shall  include  in  the  case 
of  obligations  of  a  copartnership  or  associa¬ 
tion  the  obligations  of  the  several  members 
thereof  and  shall  include  in  the  case  of  obli¬ 
gations  of  a  corporation  all  obligations  of  all 
subsidiaries  thereof  in  which  such  cor¬ 
poration  owns  or  controls  a  majority 
interest.  •  *  • 

(b)  Purpose.  The  section  is  intended 
to  prevent  one  individual,  or  a  relatively 
small  group,  from  borrowing  an  unduly 
large  amount  of  the  bank’s  deposits  for 
the  use  of  the  particular  business  enter¬ 
prises  in  which  they  are  engaged.  It  is 
intended  to  safeguard  the  bank’s  deposi¬ 
tors  by  spreading  the  loans  among  a  rel¬ 
atively  large  number  of  persons  engaged 
in  different  lines  of  business. 

(c)  General  rules.  (1)  Obligations  of 
a  parent  corporation  shall  be  combined 
with  obligations  of  all  subsidiary  cor¬ 
porations  in  which  the  parent  owns  or 
controls  a  majority  interest. 

(2)  If  the  parent  corporation  is  not 
borrowing,  obligations  of  subsidiary  cor¬ 
porations  are  generally  not  combined  ex¬ 
cept  in  the  following  situations: 

(i)  Bank  is  looking  to  a  single  source 
for  repayment  of  the  loan. 

(ii)  One  or  more  loans  is  for  the  ac¬ 
commodation  of  the  parent  corporation 
or  other  subsidiary. 

(iii)  The  borrowing  corporations  are 
not  separate  concerns  in  reality  but 
merely  departments  or  divisions  of  a 
single  enterprise. 


to  an  industrial  development  author- 
the  purchaser,  usually  with  a  specified  ity  or  similar  public  entity  created 
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(3)  Obligations  of  a  corporation  must 
be  combined  with  any  other  extension  of 
credit  the  proceeds  of  which  are  used  for 
the  benefit  of  the  corporation. 

§  7.1320  Louns  to  members  of  a  part¬ 
nership  or  association. 

<a)  Under  12  U.S.C.  84  the  obligations 
of  the  several  members  of  a  partnership, 
regardless  of  the  purpose  or  the  use  of 
proceeds,  are  required  to  be  combined 
with  obligations  of  the  partnership. 

(b)  In  addition,  where  persons  en¬ 
gaged  in  a  common  enterprise,  whether 
in  the  form  of  a  partnership,  joint  ven¬ 
ture,  or  other  association,  individually 
borrow  funds  which  are  to  be  used  in  that 
enterprise,  the  loans  must  be  considered 
as  a  single  credit. 

Exceptions  to  10-Percent  Lending  Limit 

§  7.1500  General  principle  as  to  excep¬ 
tions. 

(a)  Law— 12  U.S.C.  84: 

Such  limitation  of  10  per  centum  shall  be 
subject  to  the  following  exceptions:  *  *  * 

(b)  The  general  rule  is  that  advances 
to  any  one  customer  shall  not  exceed  10 
percent  of  capital  and  surplus,  and  situa¬ 
tions  in  which  it  is  permissible  to  go 
beyond  this  limit  are  exceptions.  Larger 
loans  are  permitted  only  in  exceptional 
circumstances,  and  an  exception  to  the 
10-percent  limit  is  not  applicable  unless 
the  transaction  meets  the  standard. 

§7.1510  Exception  1:  Drafts  and  bills 
of  exchange. 

(a)  Law— 12  U.S.C.  84(1). 

[Such  limitation  of  10  per  centum  shall  be 
subject  to  the  following  exceptions :  ] 

(1)  Obligations  in  the  form  of  drafts  or 
bills  of  exchange  drawn  in  good  faith  against 
actually  existing  values  shall  not  be  subject 
under  this  section  to  any  limitation  based 
upon  such  capital  and  surplus. 

(b)  General  scope.  Exception  1  applies 
to  negotiable  drafts  and  to  bills  of  ex¬ 
change  drawn  by  the  seller  of  commodi¬ 
ties  upon  the  purchaser  and  bearing  the 
acceptance  of  the  latter,  or  drawn  by  the 
purchaser  of  commodities  upon  his  bank 
and  endorsed  by  the  seller.  In  order  to 
qualify  under  exception  1,  drafts  or  bills 
of  exchange  must  be  two  name  paper. 
Thus,  unaccepted  drafts  are  not  eligible, 
nor  are  bills  of  exchange  endorsed  with¬ 
out  recourse  or  not  endorsed. 

(c)  Drafts  payable  on  demand  or  at 
sight.  (1)  Demand  or  sight  drafts  should 
be  presented  to  the  drawee  for  payment 
and  not  for  acceptance.  If  such  a  draft 
is  accepted  instead  of  being  paid  the 
liability  of  the  drawer  would  ordinarily 
be  discharged.  A  bank  purchasing  the 
instrument  would  not  be  protected  by  the 
liability  of  both  parties  to  a  current 
mercantile  transaction  and,  conse¬ 
quently,  the  obligation  would  not  be 
eligible  under  exception  1. 

(2)  A  demand  or  sight  draft  executed 
and  endorsed  to  the  bank  in  such  a  man¬ 
ner  as  to  preserve  the  negotiability  of 
the  instrument  and  the  liability  of  both 
the  buyer  and  the  seller  of  the  goods  is 
eligible  under  exception  1.  An  appropri¬ 
ate  waiver  by  the  drawer  of  demand  for 
acceptance  and  payment  will  ordinarily 


preserve  the  liability  of  the  drawer  after 
acceptance  by  the  drawee. 

(d)  Drafts  where  the  drawer  is  not 
to  be  held  liable.  Where  there  is  a  tacit 
or  express  understanding  of  all  the  par¬ 
ties  concerned  that  the  drawer  is  not  to 
be  held  liable  and  the  bank  does  not  rely 
upon  the  credit  of  the  drawer,  the  paper 
is  not  eligible  under  exception  1.  Exam¬ 
ples  of  this  nature  may  occur  when  drafts 
are  drawn  by  the  grower  of  agricultural 
products  upon  the  buyer  thereof. 

(e)  Drafts  payable  a  specified  period 
after  arrival  of  shipment.  A  draft  pay¬ 
able  a  specified  period  after  arrival  of  a 
shipment  is  not  eligible  under  exception 
1.  Since  the  arrival  of  a  shipment  is  not 
certain  such  a  condition  impairs  the 
instrument’s  negotiable  character.  See 
§  7.1530(e). 

(f)  Drafts  where  a  buyer  and  a  seller 
are  not  parties.  Where  the  parties  to  a 
draft  do  not  include  the  buyer  and  the 
seller  in  an  actual  sale  of  a  commodity, 
the  draft  is  not  eligible  under  exception 
1.  Examples: 

(1)  A  draft  drawn  by  a  purchasing 
agent  on  his  principal  covering  ship¬ 
ments  of  the  commodities  to  the  latter. 

(2)  A  draft  drawn  by  a  principal  upon 
his  selling  agent  in  connection  with  a 
shipment  forwarded  to  the  agent  for  sale. 

(3)  A  draft  drawn  by  one  corporation 
on  an  affiliated  corporation  where  both 
are  parts  of  a  single  coordinated  busi¬ 
ness  enterprise. 

§  7.1520  Exception  2:  Discount  of  com¬ 
mercial  and  business  paper. 

(a)  Law— 12  U.S.C.  84(2). 

[  Such  limitation  of  10  per  centum  shall  be 
subject  to  the  following  exceptions :  ] 

(2)  Obligations  arising  out  of  the  dis¬ 
count  of  commercial  or  business  paper  actu¬ 
ally  owned  by  the  person,  copartnership,  as¬ 
sociation,  or  corporation  negotiating  the 
same  shall  not  be  subject  under  this  section 
to  any  limitation  based  upon  such  capital 
and  surplus. 

(b)  General  scope.  (1)  Exception  2 
applies  to  negotiable  paper  given  in  pay¬ 
ment  of  the  purchase  price  of  commodi¬ 
ties  purchased  for  resale  or  to  be  used 
in  connection  with  the  fabrication  of  a 
product,  or  to  be  used  for  any  other  busi¬ 
ness  purpose  which  may  reasonably  be 
expected  to  provide  funds  for  payment  of 
the  paper,  and  bearing  the  full  recourse 
endorsement  of  an  actual  owner. 

(2)  It  also  applies  to  the  renewal  of 
such  paper  when  the  renewal  is  consist¬ 
ent  with  these  conditions. 

(3)  It  also  applies  to  negotiable  paper 
given  in  payment  of  the  purchase  price 
of  commodities  in  export  transactions. 
In  such  cases  it  may  bear  the  full  re¬ 
course  endorsement  of  an  actual  owner 
or  may  be  endorsed  by  such  owner  with¬ 
out  recourse  or  with  limited  recourse,  or 
may  be  accompanied  by  a  separate 
agreement  for  limited  recourse,  but  if 
endorsed  without  full  recourse,  must  be 
supported  by  an  assignment  of  appropri¬ 
ate  insurance  covering  the  foreign,  po¬ 
litical,  and  credit  risks  applicable  to  the 
paper.  The  insurance  provided  by  the 
Export-Import  Bank  and  the  Foreign 
Credit  Insurance  Association  is  consid¬ 
ered  appropriate  insurance  for  this  pur¬ 


pose  and  the  paper  for  which  it  may  be 
used  is  considered  to  be  commercial  or 
business  paper  to  which  exception  2  is 
applicable. 

(4)  This  exception  does  not  ordinarily 
apply  to  nonnegotiable  paper  and  does 
not  ordinarily  apply  to  negotiable  paper 
arising  out  of  the  purchase  by  consumers 
of  consumer  goods.  Obligations  on  the 
part  of  the  seller  of  such  paper  may  be 
considered  under  exception  13. 

(c)  Overdue  commercial  paper.  (1) 
When  paper  meets  the  requirements  of 
exception  2,  neither  the  obligation  of  the 
maker  nor  that  of  the  endorser  need  be 
taken  into  account  when  applying  the 
lending  limits,  so  long  as  the  paper  is  kept 
current  as  to  principal  and  interest  pay¬ 
ments  due.  However,  since  the  reason  for 
the  unlimited  credit  under  exception  2  is 
that  the  paper  arises  from  the  sale  of  a 
commodity  which  may  reasonably  be  ex¬ 
pected  to  provide  funds  for  payment  of 
the  paper,  failure  to  pay  either  principal 
or  interest  when  due  removes  the  reason 
for  the  unlimited  credit.  Hence,  although 
the  line  of  credit  to  the  maker  or  the 
endorser  of  such  paper  should  not  be 
classified  as  excessive  by  reason  of  such 
default,  the  paper  on  which  the  default 
has  occurred  must  thereafter  be  taken 
into  consideration  in  determining 
whether  an  additional  extension  of 
credit  can  be  made  within  the  limits  of 
12  U.S.C.  84  to  either  the  maker  or  the 
endorser  of  such  paper. 

(2)  If  the  bank  renews  exception  2 
paper,  or  receives  in  its  stead  a  new  note 
signed  by  the  same  maker  and  indorsed 
by  the  same  indorser  (for  either  an  in¬ 
stallment  or  the  whole  note),  such  ex¬ 
tended  or  renewed  notes  must  be  re¬ 
garded  as  though  the  bank  had  made  a 
new  extension  of  credit  in  that  amount. 
See  §  7.1540(f). 

§  7.1530  Exception  3:  Obligations  se¬ 
cured  by  goods  in  shipment. 

(a)  Law— 12  U.S.C.  84(3). 

[Such  limitation  of  10  per  centum  shall  be 
subject  to  the  following  exceptions:] 

(3)  Obligations  drawn  in  good  faith  against 
actually  existing  values  and  secured  by  goods 
or  commodities  in  process  of  shipment  shall 
not  be  subject  under  this  section  to  any 
limitation  based  upon  such  capital  and 
surplus. 

(b)  General  scope.  Exception  3,  like 
exception  1,  relates  to  obligations  drawn 
in  good  faith  against  actually  existing 
values.  The  obligations  must  be  secured 
by  goods  or  commodities  in  process  of 
shipment,  but  the  form  of  the  obligation 
is  not  specified.  It  is,  accordingly,  imma¬ 
terial  whether  the  obligation  is  negotia¬ 
ble  or  nonnegotiable  and  whether  it  is  one 
name  or  two  name  paper.  The  remaining 
requirements  clearly  indicate,  however, 
that  exception  3  relates  only  to  paper 
arising  in  connection  with  a  sale  trans¬ 
action. 

(c)  In  process  of  shipment.  (1)  The 
phrase  “in  process  of  shipment’’  em¬ 
braces  mainly  the  period  of  time  when 
the  good  or  commodities  are  in  the 
hands  of  a  carrier  and  actualy  in  transit. 
It  may  also  include  the  period  required 
for  assembling  the  goods  at  the  ware¬ 
house  of  the  carrier  and  the  time  the 
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goods  are  in  such  warehouse  awaiting 
suitable  shipping  facilities. 

( 2 »  It  is  not  essential  that  the  goods  be 
in  continuous  motion  toward  the  con¬ 
signee,  but  all  of  the  steps  necessary  to 
accomplish  the  ultimate  delivery  of  the 
goods  to  a  specified  destination  must 
have  been  taken  by  the  shipper  and  the 
goods  must  be  in  the  hands  of  the  car¬ 
rier  with  instructions  to  thus  deliver 
them  to  that  destination.  Goods  or  com¬ 
modities  which  are  merely  stored  in  a 
warehouse  with  the  expectation  that  at 
some  future  date  they  will  be  sold  or 
shipped  are  not  “in  process  of  shipment.” 

(d>  Secured  by  goods  or  commodi¬ 
ties.  The  requirement  that  exception  3 
paper  be  “secured  by  goods  or  commodi¬ 
ties  in  process  of  shipment”  is  satisfied 
only  if  the  notes  or  drafts  held  by  the 
bank  are  accompanied  by  order  bills  of 
lading.  Such  shipping  documents  give 
the  bank  effective  legal  control  of,  and 
security  title  to,  the  shipments  and  pre¬ 
vent  diversion  of  the  goods  by  the  ship¬ 
per.  This  is  not  true  with  respect  to 
invoices,  bills  of  sale,  straight  bills  of 
lading,  chattel  mortgages,  etc.,  and  con¬ 
sequently  documents  of  these  types  are 
not  eligible  security  for  the  purposes  of 
exception  3. 

(e>  Drafts  payable  a  specified  period 
after  arrival  of  a  shipment.  A  draft  pay¬ 
able  a  specified  period  after  the  arrival 
of  a  shipment  which  is  not  eligible  under 
exception  1  (see  §  7.1510(e))  is  eligible 
under  exception  3  when  accompanied 
by  an  order  bill  of  lading  covering  the 
shipment. 

§  7.1540  Exception  4:  Guaranty  of 
short-term  paper. 

(a)  Law — 12  U.S.C.  84(4) . 

( Such  limitation  of  10  per  centum  shall  be 
subject  to  the  following  exceptions :  J 

(4)  Obligations  as  indorser  or  guarantor  of 
notes,  other  than  commercial  or  business 
paper  excepted  under  (2)  hereof,  having  a 
maturity  of  not  more  than  6  months,  and 
owned  by  the  person,  corporation,  associa¬ 
tion,  or  copartnership  indorsing  and  nego¬ 
tiating  the  same,  shall  be  subject  under  this 
section  to  a  limitation  of  15  per  centum  of 
such  capital  and  surplus  in  addition  to  such 
10  per  centum  of  such  capital  and  surplus. 

(b)  Obligations  as  endorser  or  guar¬ 
antor.  For  the  definition  of  this  phrase  as 
used  in  12  U.S.C.  84  see  §  7.1125. 

(c)  Separate  guaranty  or  repurchase 
agreement.  Exception  4  applies  not  only 
to  endorsement  and  guaranties  appear¬ 
ing  on  the  instruments  themselves,  but 
also  applies  to  guaranties  or  repurchase 
agreements  embodied  in  separate  docu¬ 
ments,  provided  the  notes  covered  there¬ 
by  are  adequately  identified. 

(d)  Having  a  maturity  of  not  more 
than  6  months.  The  six  months  maturity 
mentioned  in  exception  4  refers  to  the 
period  of  time  from  (1)  the  date  on 
which  the  notes  are  acquired  by  the  bank 
to  (2)  the  final  maturity  of  the  endorsed 
or  guaranteed  notes.  An  agreement  to 
repurchase  in  not  more  than  6  months 
a  note  having  a  later  maturity  is  not 
eligible  under  exception  4. 

(e)  Demand  notes.  Exception  4  also 
applies  to  endorsements  and  guaranties 
of  demand  notes  owned  by  the  endorser 


or  guarantor,  but  it  ceases  to  be  appli¬ 
cable,  in  the  case  of  a  demand  note. 

6  months  after  such  note  is  acquired  by 
the  bank. 

(f)  Overdue  paper:  renewals  and  ex¬ 
tensions.  (1)  Where  a  national  bank 
holds  endorsed  or  guaranteed  notes  un¬ 
der  exception  4,  such  notes,  after  they 
mature,  are  no  longer  within  the  scope 
of  that  exception,  and  they  must  there¬ 
after  be  included  among  the  endorser’s 
or  guarantor’s  obligations  subject  to  the 
10-percent  limit. 

(2)  If  such  matured  paper  is  carried 
in  an  overdue  status,  an  excessive  loan 
to  the  endorser  or  guarantor  is  not  cre¬ 
ated  thereby,  although  the  dollar  amount 
of  such  paper  must  be  taken  into  consid¬ 
eration  in  applying  the  10-percent  limit 
to  new  extensions  of  credit  to  the  en¬ 
dorser  or  guarantor.  However,  if  the 
bank  extends  the  maturity  or  accepts  re¬ 
newal  notes,  the  extended  or  renewed 
notes  must  be  regarded  as  though  the 
bank  had  made  a  new  extension  of  credit 
in  that  amount.  Renewed  or  extended  ex¬ 
ception  4  paper  will  not  again  qualify 
under  exception  4.  Therefore,  if  the  en¬ 
dorser  or  guarantor  already  had  a  direct 
obligation  to  the  bank  equal  to  its  10- 
percent  limit,  renewal  or  extension  of 
matured  exception  4  paper  would  bring 
the  endorser’s  or  guarantor’s  line  above 
the  10-percent  limit  permitted  by  12 
U.S.C.  84.  Renewed  or  extended  excep¬ 
tion  2  paper  may,  however,  qualify  under 
exception  4.  See  §  7.1520(c). 

§  7.1550  Exception  5:  Banker's  accept¬ 
ances. 

(a)  Law— 12  U.S. C.8415). 

( Such  limitation  of  10  per  centum  shall  be 
subject  to  the  following  exceptions :  J 

(5)  Obligations  in  the  form  of  banker's 
acceptances  of  other  banks  of  the  kind  de¬ 
scribed  in  (12  U.S.C.  372)  shall  not  be  subject 
under  this  section  to  any  limitation  based 
upon  such  capital  and  surplus. 

(b)  General  scope.  The  obligations 
described  in  12  U.S.C.  372  arise  out  of  the 
acceptance  of  time  drafts  or  bills  of  ex¬ 
change  drawn  on  the  bank  which  grow 
out  of  transactions  involving  the  impor¬ 
tation  or  exportation  of  goods ;  or  which 
grow  out  of  transactions  involving  do¬ 
mestic  shipment  of  goods  provided  cer¬ 
tain  security  requirements  are  met.  These 
obligations  are  subject  to  certain  limita¬ 
tions  set  forth  or  provided  for  in  12 
U.S.C.  372.  See  §  7.7420  as  to  use  of  bank¬ 
er’s  acceptances  to  finance  credit 
transactions. 

(c)  Acceptance  by  bank  on  behalf  of 
customer.  A  national  bank  may  obligate 
itself  as  acceptor  on  a  time  draft  drawn 
for  the  account  of  a  particular  customer 
even  though  the  other  obligations  of  that 
customer  to  the  bank  are  equal  to  the 
bank’s  legal  limit  under  12  U.S.C.  84.  The 
limitations  of  12  U.S.C.  84  on  the  amount 
which  may  be  lent  by  a  national  bank 
to  one  borrower  are  separate  and  distinct 
from  the  limitations  of  12  U.S.C.  372  and 
in  no  way  restrict  the  amount  of  time 
drafts  that  a  member  bank  may  accept 
for  any  one  person,  firm  or  corporation. 
If,  however,  the  bank  purchases  its  own 
acceptances  under  the  foregoing  circum¬ 
stances  it  must  treat  the  transaction  as 


a  loan  and  not  as  an  acceptance  and 
would  have  to  include  the  amount  there¬ 
of  with  other  obligations  of  the  customer 
in  applying  the  limitations  of  12  U.S.C. 
84. 

§  7.156(4.  Exception  6:  Loans  secured  by 
shipping  documents  or  warehouse  re¬ 
ceipts  rovering  readily  marketable 
staples. 

(а)  Nature  of  security — (1)  Law — 12 
U.S.C.  84(6). 

[Such  limitation  of  10  per  centum  shall  be 
subject  to  the  following  exceptions:] 

(б)  Obligations  of  any  person  *  *  *  in  the 
form  of  notes  or  drafts  secured  by  shipping 
documents,  warehouse  receipts  or  other  such 
documents  transferring  or  securing  title 
covering  *  *  *  staples  *  *  *. 

(2)  General  principles.  For  the  pur¬ 
poses  of  exception  6,  the  important  char¬ 
acteristic  of  warehouse  receipts  and  or¬ 
der  bills  of  lading  is  that  the  holder  of 
such  a  document  has  control  of  the  com¬ 
modity  and  can  obtain  immediate  posses¬ 
sion.  In  the  event  of  default  on  a  loan 
secured  by  such  documents,  the  bank 
would  be  in  a  position  to  sell  the  under¬ 
lying  commodity  and  promptly  transfer 
title  and  possession  to  the  purchaser, 
thus  being  able  to  protect  itself  without 
extended  litigation.  This  is  not  true  of 
trust  receipts,  chattel  mortgages,  and 
similar  documents,  so  that  documents  of 
these  types  are  not  eligible  security  for 
loans  under  exception  6. 

(3)  Field  warehouse  receipts.  Field 
warehouse  receipts  may  be  acceptable 
collateral  under  exception  6  whenever 
the  receipts  are  issued  by  a  duly  bonded 
and  licensed  grain  elevator  or  warehouse, 
having  exclusive  possession  and  control 
of  the  commodities  covered  thereby,'  even 
though  the  grain  elevator  or  warehouse 
is  maintained  on  the  commodity  owner’s 
premises. 

(4)  Pledge  of  commodities  to  bank.  In 
cases  where  it  is  not  possible  to  establish 
and  maintain  a  satisfactory  field  ware¬ 
housing  plan,  it  is  sometimes  feasible  to 
comply  with  exception  6  through  a 
pledge  arrangement.  The  requirements 
of  exception  6  may  be  satisfied  by  a 
pledge  of  eligible  commodities  to  the 
lending  bank  or  its  agent,  even  though 
the  pledged  commodities  remain  on  the 
borrower’s  premises.  If  an  agent  of  the 
bank,  acting  on  its  behalf,  actually  has 
exclusive  possession  and  control  of  the 
pledged  property,  under  an  arrangement 
which  is  valid  under  the  law  of  the  State 
and  gives  the  bank  power  to  transfer  title 
and  possession,  the  bank  as  pledgee 
would  have  protection  substantially 
equal  to  that  provided  by  shipping  doc¬ 
uments  or  warehouse  receipts. 

(5)  Warehouse  receipts  issued  by  the 
borrower.  Warehouse  receipts  issued  by 
the  borrower-owner  which  is  a  grain 
elevator  or  warehouse  company,  duly 
bonded  and  licensed  and  regularly  in¬ 
spected  by  State  or  Federal  authorities, 
may  be  considered  eligible  collateral 
under  exception  6  only  when  the  receipts 
are  registered  with  an  independent  reg¬ 
istrar  whose  consent  is  required  before 
the  commodities  covered  thereby  may 
be  withdrawn  from  the  warehouse. 
Warehouse  receipts  registered  in  this 
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manner  are  issued  only  in  a  limited  num¬ 
ber  of  markets. 

<b)  Nature  of  commodities — (1)  Law 
12  U.S.C.  84(6). 

Obligations  *  *  »  secured  by  *  *  *  readily 
marketable  nonperishable  staples  when  such 
property  is  fully  covered  by  insurance,  if  it  is 
customary  to  insure  such  staples  *  *  *. 

***** 
Obligations  *  •  *  secured  by  *  •  *  refriger¬ 
ated  or  frozen  readily  marketable  staples 
when  such  property  is  fully  covered  by 
insurance  *  *  *. 

(2)  Readily  marketable  staples,  (i)  A 
readily  marketable  staple  may  be 
defined  as  an  article  of  commerce,  agri¬ 
culture,  or  industry  of  such  uses  as  to 
make  it  the  subject  of  dealings  in  a  ready 
market  with  sufficiently  frequent  quota¬ 
tions  of  prices  as  to  make  (a)  the  price 
easily  and  definitely  ascertainable,  and 
(b)  the  staple  itself  easy  to  realize  upon 
by  sale  at  any  time.  Although  exception 
6  is  not  limited  to  staples  which  are 
traded  in  constantly  on  an  organized 
market,  it  does  require  the  existence  of 
sufficiently  regular  and  continuous  trad¬ 
ing  to  assure  the  bank  that,  if  it  becomes 
necessary  to  sell  the  collateral  in  order  to 
collect  the  loan,  the  staple  could  be 
readily  sold  by  the  bank  at  a  price  ap¬ 
proximately  ascertainable  in  advance 
and  not  involving  any  considerable 
sacrifice  from  the  amount,  at  which  it  is 
valued  as  collateral. 

(ii)  Exception  6  is  designed  primarily 
to  apply  to  such  basic  commodities  as 
wheat  and  other  grains,  cotton,  wool, 
basic  metals  such  as  tin,  cooper,  and  lead 
and  the  like.  With  few  exceptions,  fabri¬ 
cated  commodities,  unlike  such  uniform 
staples,  do  not  constitute  standardized 
interchangeable  units  regardless  of  the 
manufacturer  and,  accordingly,  they  do 
not  possess  the  same  broad  marketability 
and  do  not  qualify  as  readily  marketable 
staples. 

(iii)  Whether  a  commodity  is  readily 
marketable  necessarily  depends  upon 
existing  conditions,  and  a  commodity 
which  qualifies  at  one  time  might  cease 
to  be  such  at  a  later  date  because  of 
fundamental  changes  in  supply  or  scope 
of  usefulness,  for  example,  by  which  the 
extent  and  steadiness  of  market  demand 
were  greatly  reduced. 

(3)  Nonperishable  staples.  Commodi¬ 
ties  sometimes  fail  to  qualify  as  non- 
perishable  because  of  the  manner  in 
which  they  are  to  be  handled  or  stored 
during  the  life  of  the  particular  loan, 
even  though  the  same  commodity,  if 
handled  and  stored  in  a  manner  in  which 
it  is  protected  against  spoilage  for  a 
period  of  the  loan,  may  qualify  as  non- 
perishable.  Accordingly,  the  question 
whether  certain  staples  are  nonperish¬ 
able  is  a  question  of  fact  to  be  separately 
ascertained  in  each  case. 

(4)  Refrigerated  or  frozen  staples. 
Exception  6  expressly  covers  obligations 
secured  by  refrigerated  or  frozen  readily 
marketable  staples  when  such  property 
is  fully  covered  by  insurance. 

(c)  Lending  limits — (1)  Nonperish¬ 
able  staples;  collateral  required,  (i)  The 
lending  limit  applicable  to  loans  made 
under  exception  6  and  secured  by  non- 


perishable  staples  depends  upon  the 
percentage  by  which  the  market  value 
of  the  staples  exceeds  the  amount  of 
the  loan  or  a  portion  thereof.  That  is, 
when  the  market  value  of  the  staples 
is  not  less  than  115  percent  of  the 
amount  of  the  loan,  the  lending  limit 
is  25  percent  of  the  bank’s  capital  and 
surplus.  The  lending  limit  may  be  in¬ 
creased  an  additional  5  percent  when 
the  market  value  of  the  staples  securing 
the  additional  obligation  is  not  less  than 
120  percent  of  the  face  amount  of  such 
additional  obligation.  A  further  addi¬ 
tional  5  percent  is  permitted  when  the 


(2)  Refrigerated  or  frozen  staples: 
collateral  required.  A  lending  limit  of  25 
percent  of  the  bank’s  capital  and  surplus 
is  applicable  to  loans  under  exception  6 
secured  by  refrigerated  or  frozen  readily 
marketable  staples  having  a  market 
value  of  not  less  than  115  per  cent  of 
the  loan. 

(3)  Time  limit  on  applicability  of  col¬ 
lateral  required.  Exception  6  is  applica¬ 
ble  to  the  obligation  of  any  one  person 
arising  from  a  single  transaction  or  se¬ 
cured  by  the  same  staples  for  not  more 
than  10  months  when  the  obligation  is 
secured  by  nonperishable  staples  and  for 
not  more  than  6  months  when  the  obliga¬ 
tion  is  secured  by  refrigerated  or  frozen 
staples. 

§  7.1570  Exception  7:  Loans  secured  by 
livestock  and  dairy  cattle. 

(a)  Loans  secured  by  livestock — (1) 
Law— 12  U.S.C.  84(7). 

I  Such  limitation  of  10  per  centum  shall  be 
subject  to  the  following  exceptions :  ] 

(7)  Obligations  of  any  person  *  *  *  in 
the  form  of  notes  or  drafts  secured  by  ship¬ 
ping  documents  or  instruments  transferring 
or  securing  title  covering  livestock  or  giving 
a  lien  on  livestock  when  the  market  value 
of  the  livestock  securing  the  obligation  is 
not  at  any  time  less  than  115  per  centum  of 
the  face  amount  of  the  notes  covered  by 
such  documents  shall  be  subject  under  this 
section  to  a  limitation  of  15  per  centum  of 
such  capital  and  surplus  in  addition  to  such 
10  per  centum  of  such  capital  and  surplus 
•  ♦  * 

(2)  Application.  This  first  sentence 
of  exception  7  covers  obligations  which 
are  secured  by  first  liens  on  readily 
marketable  livestock  (dairy  and  beef 
cattle,  hogs,  sheep,  goats,  horses  and 
mules,  poultry,  and  fish)  whether  or  not 
such  livestock  are  held  for  resale. 

(3)  Grazing  lien  on  livestock.  Under 
the  laws  of  certain  states,  a  person  fur¬ 
nishing  pasturage  under  a  grazing  con¬ 
tract  may  have  a  lien  on  the  livestock 


market  value  of  the  collateral  for  the 
additional  obligation  is  not  less  than  125 
percent  of  such  additional  obligation. 
The  lending  limit  increases  in  this  man¬ 
ner  to  a  maximum  of  50  percent  when  the 
market  value  of  the  collateral  securing 
the  final  additional  obligation  author¬ 
ized  is  not  less  than  140  percent  of  such 
additional  obligation. 

(ii)  Example:  The  following  example 
illustrates  the  minimum  collateral  re¬ 
quirements  for  loans  made  under  ex¬ 
ception  6  to  one  obligor  in  the  case  of  a 
national  bank  having  unimpaired  canital 
and  surplus  of  $100,000: 


for  the  amount  due  for  pasturage.  If  the 
lien  which  is  based  on  pasturage  fur¬ 
nished  by  the  lienor  prior  to  the  making 
of  the  loan  (i)  is  assigned  to  the  bank 
by  a  recordable  instrument  and  (ii)  is 
protected  against  being  defeated  by  some 
other  lien  or  claim,  by  payment  to  a 
person  other  than  the  bank,  or  otherwise, 
it  would  qualify  under  exception  7,  pro¬ 
vided  the  amount  of  such  perfected  lien 
is  at  least  equal  to  the  amount  of  the 
loan  and  the  value  of  the  livestock  is  at 
no  time  less  than  115  per  centum  of  the 
loan.  Where  the  amount  due  under  the 
grazing  contract  is  dependent  upon  fu¬ 
ture  performance  thereunder,  the  re¬ 
suming  lien  has  merely  prospective  value 
and  does  not  meet  the  requirements  of 
exception  7. 

(b)  Loans  secured  by  dairy  cattle. — 
(1)  Law— 12  U.S.C.  84(7). 

[Such  limitation  of  10  per  centum  shall  be 
subject  to  the  following  exceptions:) 

(7)  *  *  *  Obligations  arising  out  of  the 
discount  by  dealers  in  dairy  cattle  of  paper 
given  in  payment  for  dairy  cattle,  which  bear 
a  full  recourse  endorsement  or  unconditional 
guarantee  of  the  seller  and  are  secured  by 
the  cattle  being  sold,  shall  be  subject  under 
this  section  to  a  limitation  of  15  per  centum 
of  such  capital  and  surplus  in  addition  to 
such  10  per  centum  of  such  capital  and 
surplus. 

(2)  Application.  This  second  sentence 
of  execption  7  applies  to  obligations  aris¬ 
ing  out  of  the  discount  by  dealers  in 
dairy  cattle  of  paper  given  in  payment 
for  dairy  cattle  bearing  the  full  recourse 
endorsement  or  unconditional  guarantee 
of  the  seller  and  secured  by  liens  on  the 
cattle  being  sold. 

(c)  Character  of  lien.  Liens  of  the 
type  contemplated  by  exception  7  are 
generally  in  the  form  of  recorded  chattel 
mortgages  or  bills  of  sale  but  may  arise 
in  other  ways  if  the  security  provided 
is  substantially  equivalent  to  that  af¬ 
forded  by  a  recorded  chattel  mortgage. 


Percent  of 
unimpaired 
capit  al  and 
surplus 

Amount  of 
loan 

Minimum  collateral  at  all  times 

Required 
percent  of 
loan  portions 

Required 

value 

10 

$10,000 

0 

0 

15 

Additional.  -  - . 

15, 000 

Additional ... 

115 

$17,  '250 

6 

. do . 

6,000 

_ do - 

120 

0,  000 

Additional. 

6 

. do . 

5, 000 

_ do _ 

......  125 

6,260 

Do. 

5 

. do . 

5,  000  . 

_ do . 

_  130 

0, 500 

Do. 

5 

. do . 

5,000 

_ do _ 

135 

6, 750 

Do. 

5 

. do . 

6,000 

..  .do _  .  _ 

140 

7,000 

1)0. 

50 

60,000 

40, 750 

FEDERAL  REGISTER,  VOL.  36,  NO.  166 — THURSDAY,  AUGUST  26,  1971 


17006 


RULES  AND  REGULATIONS 


§  7.1580  Exception  8:  Loans  secured  by 
U.S.  obligations. 

(a)  Law — 12  U8.C.  84(8). 

<b>  Regulation — See  Part  6  of  this 

title. 

§  7.1590  Exception  9:  Loans  to  banks 
with  the  approval  of  the  Comptroller 
of  the  Currency. 

(a)  Law— 12U.S.C.  84(9). 

§  7.1600  Exception  10:  Take-over  com¬ 
mitment  by  an  agency  of  the  Federal 
Government. 

<a)  Law— 12  U.S. C.  84(10). 

|  Such  limitation  of  10  per  centum  shall  be 
subject  to  the  following  exceptions:] 

(10)  Obligations  shall  not  be  subject  un¬ 
der  this  section  to  any  limitation  based  up¬ 
on  such  capital  and  surplus  to  the  extent 
that  such  obligations  are  secured  or  covered 
by  guaranties,  or  by  commitments  or  agree¬ 
ment  to  take  over  or  to  purchase,  made  by 
any  Federal  Reserve  bank  or  by  the  United 
States  or  any  department,  bureau,  board, 
commission,  or  establishment  of  the  United 
States,  including  any  corporation  wholly 
owned  directly  or  indirectly  by  the  United 
States:  Provided.  That  such  guaranties, 
agreements,  or  commitments  are  uncondi¬ 
tional  and  must  be  performed  by  payment 
of  cash  or  its  equivalent  within  60  days  after 
demand.  The  Comptroller  of  the  Currency  is 
hereby  authorized  to  define  the  terms  herein 
used  if  and  when  he  may  deem  it  necessary. 

(b)  General  scope.  Exception  10  ap¬ 
plies  to  obligations,  or  portions  thereof, 
with  respect  to  which  there  is  an  un¬ 
conditional  guaranty,  takeover  agree¬ 
ment,  or  commitment  by  an  agency  of 
the  Federal  government  to  be  performed 
by  the  payment  of  cash  or  its  equivalent 
within  60  days  after  demand  for  pay¬ 
ment  is  made.  Exception  10  applies  to 
loans  insured  by  the  Federal  Housing 
Administration. 

(c)  Definition  of  “unconditional”.  (1) 
A  Federal  agency’s  guaranty,  agreement, 
or  commitment  to  take  over  or  purchase 
is  unconditional  if  the  protection  af¬ 
forded  the  bank  is  not  substantially  di¬ 
minished  or  impaired  in  the  case  of  loss 
resulting  from  factors  beyond  the  bank’s 
control. 

(2)  Protection  against  loss  is  not  ma¬ 
terially  diminished  or  impaired  by  pro¬ 
cedural  requirements,  such  as  an  agree¬ 
ment  to  take  over  only  in  the  event  of 
default,  including  default  over  a  specified 
period  of  time,  a  requirement  that  notifi¬ 
cation  of  default  be  given  within  a  speci¬ 
fied  period  after  its  occurrence,  or  a 
requirement  of  good  faith  on  the  part 
of  the  bank. 

§  7.1610  Exception  11 :  Obligations  of  a 
local  public  agency. 

(a)  Law— 12  U.S.C.  84(11). 

§  7.1620  Exception  12:  Loans  insured 
by  the  Secretary  of  Agriculture. 

(a)  Law— 12  U.S.C.  84(12). 

[Such  limitation  of  10  per  centum  shall  be 
subject  to  the  following  exceptions:] 

(12)  Obligations  insured  by  the  Secretary 
of  Agriculture  pursuant  to  the  Bankhead- 
Jones  Farm  Tenant  Act,  as  amended,  or  the 
Act  of  August  28,  1937,  as  amended  (relating 
to  the  conservation  of  water  resources) ,  or 
sections  1471-1485  of  Title  42,  shall  be  sub¬ 
ject  under  this  section  to  a  limitation  of 
15  per  centum  of  such  capital  and  surplus 


In  addition  to  such  10  per  centum  of  such 
capital  and  surplus. 

(b)  Amendment.  The  Consolidated 
Farmers  Home  Administration  Act  of 
1961  superseded  and  repealed  the  Act  of 
August  28,  1937,  and  repealed  titles  I,  n, 
and  IV  of  the  Bankhead- Jones  Farm 
Tenant  Act.  Exception  12  should  be  con¬ 
strued  as  also  applying  to  obligations  in¬ 
sured  pursuant  to  provisions  of  the  Con¬ 
solidated  Farmers  Home  Administration 
Act  which  amended  or  superseded  provi¬ 
sions  of  the  Bankhead- Jones  Farm 
Tenant  Act. 

§  7.1630  Exception  13:  Obligations  as 
endorser  or  guarantor  of  installment 
consumer  paper. 

(a)  Law— 12  U.S.C.  84(13) . 

[Such  limitation  of  10  per  centum  shall  be 
subject  to  the  following  exceptions :  ] 

(13)  Obligations  as  endorser  or  guarantor 
of  negotiable  or  nonnegotiable  installment 
consumer  paper  which  carries  a  full  recourse 
endorsement  or  unconditional  guarantee  by 
the  [seller]  *  »  •  shall  be  subject  under 
this  section  to  a  limitation  of  15  per  centum 
of  such  capital  and  surplus  in  addition  to 
such  10  per  centum  of  such  capital  and 
surplus:  •  •  •. 

(See  proviso  in  section  7.1630(e)  (1).] 

(b)  General  scope  of  exception.  This 
exception  applies  to  negotiable  or  non¬ 
negotiable  installment  consumer  paper 
which  carries  a  full  recourse  endorse¬ 
ment  or  unconditional  guaranty  by  the 
seller  transferring  same.  The  obligations 
of  an  endorser  or  guarantor  of  such 
paper  are  subject  to  a  limitation  equal  to 
25  per  centum  of  the  bank’s  capital  and 
surplus,  except  that  no  limitation  is  ap¬ 
plicable  to  such  obligations  when  the 
bank  certifies  that  it  is  relying  primarily 
upon  the  maker  of  the  paper  for  the 
payment  thereof. 

(c)  Definition  of  “ consumer ”  and 
“consumer  paper”.  (1)  The  term  “con¬ 
sumer”  includes  the  user  of  any  product, 
commodity,  goods,  or  service,  whether 
leased  or  purchased.  Such  term  does  not 
include  a  user  who  purchases  a  product 
or  commodity  for  the  purpose  of  resale  or 
for  fabrication  into  goods  for  sale.  For 
the  exception  and  rulings  applicable  to 
such  business  or  commercial  paper,  see 
exception  2  and  §  7.1520  et  seq. 

(2)  The  term  “consumer  paper”  in¬ 
cludes  paper  relating  to  automobiles, 
mobile  homes,  office  equipment,  house¬ 
hold  appliances,  tuition  fees,  and  like 
consumer  items,  and  similar  paper  exe¬ 
cuted  for  the  purchase  of  insurance  or  of 
a  residence.  Also  included  is  paper  cover¬ 
ing  the  lease  (wrhere  the  bank  is  not  the 
owner  or  lessor)  or  purchase  of  equip¬ 
ment  for  use  in  manufacturing,  farming, 
construction,  or  excavation. 

(d)  Unconditional  guaranty.  The  un¬ 
conditional  guaranty  may  be  in  the  form 
of  a  repurchase  agreement  or  a  separate 
guaranty  agreement.  (See  §  7.1600(c)  for 
definition  of  the  term  “unconditional  ”.) 
A  condition  reasonably  within  the  power 
of  the  bank  to  perform,  such  as,  in  cer¬ 
tain  cases,  the  repossession  of  the  con¬ 
sumer  product  covered  by  a  defaulted 
obligation,  will  not  be  considered  to  make 
conditional  an  otherwise  unconditional 
agreement. 


(e)  Reliance  upon  maker  of  paper: 
certification — (1)  Law — 12  U.S.C.  84(13). 

(13  *  *  *  Provided,  however.  That  if  the 
bank’s  files,  or  the  knowledge  of  its  officers 
of  the  financial  condition  of  each  maker  of 
such  obligations  is  reasonably  adequate,  and 
upon  certification  by  an  officer  of  the  bank 
designated  for  that  purpose  by  the  board  of 
directors  of  the  bank,  that  the  responsibility 
of  each  maker  of  such  obligations  has  been 
evaluated  and  the  bank  is  relying  primarily 
upon  each  such  maker  for  the  payment  of 
such  obligations,  the  limitations  of  this  sec¬ 
tion  as  to  the  obligations  of  each  such  maker 
shall  be  the  sole  applicable  loan  limitation: 
Provided,  further.  That  such  certification 
shall  be  in  writing  and  shall  be  retained  as 
part  of  the  records  of  such  bank. 

(2)  Certification  requirements.  Under 
certain  circumstances  installment  con¬ 
sumer  paper  which  meets  the  other  re¬ 
quirements  of  exception  13  is  subject  only 
to  the  lending  limitations  applicable  to 
the  maker  of  the  paper.  The  circum¬ 
stances  include  the  requirement  that  a 
certification  be  made  by  an  officer  desig¬ 
nated  by  the  board  of  directors  that  the 
responsibility  of  each  maker  has  been 
evaluated  and  that  the  bank  is  relying 
primarily  upon  each  maker  for  the  pay¬ 
ment  of  the  obligation.  In  addition  the 
bank’s  files  or  the  knowledge  of  an  officer 
with  respect  to  the  financial  condition  of 
each  maker  must  be  reasonably  adequate. 
What  is  required  essentially  is  the  re¬ 
sponsible  exercise  of  prudent  banking 
judgment  supported  by  a  reasonably  ade¬ 
quate  record.  Where  paper  is  purchased 
in  substantial  quantities  the  records, 
evaluation  and  certification  may  be  in 
such  form  as  is  appropriate  for  the  class 
and  quantity  of  paper  involved. 

Subpart  B — Loans  Secured  by  Real 
Estate 

§  7.2000  Real  estate  loans. 

(a)  Law— 12  U.S.C.  371. 

Any  national  banking  association  may 
make  real  estate  loans  *  *  *.  A  loan  secured 
by  real  estate  within  the  meaning  of  this 
section  shall  be  *  *  *. 

(b)  General  definition.  A  real  estate 
loan  within  the  meaning  of  12  U.S.C.  371 
is  any  loan  secured  by  real  estate  where 
the  bank  relies  upon  such  real  estate  as 
the  primary  security  for  the  loan.  Where 
the  bank  in  its  judgment  relies  substan¬ 
tially  upon  other  factors,  such  as  the 
general  credit  standing  of  the  borrower, 
guaranties,  or  security  other  than  real 
estate,  the  loan  does  not  constitute  a  real 
estate  loan  within  the  meaning  of  12 
U.S.C.  371,  although  as  a  matter  of  pru¬ 
dent  banking  practice  it  may  also  be 
secured  by  real  estate. 

(c)  Mortgage  taken  as  security  for  debt 
previously  contracted.  (1)  Law — 12 
U.S.C.  29. 

A  national  banking  association  may  pur¬ 
chase,  hold  and  convey  real  estate  for  the 
following  purposes  *  *  *  Second.  Such  as 
shall  be  mortgaged  to  it  in  good  faith  by 
way  of  security  for  debts  previously  con¬ 
tracted. 

(2)  Where  a  real  estate  mortgage  is 
taken  in  good  faith  to  prevent  loss  on  a 
loan  previously  made,  the  loan  so  se¬ 
cured  is  not  a  real  estate  loan  within  the 
meaning  of  12  U.S.C.  371. 
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<d)  Land  contracts.  Where  real  estate 
is  sold  under  a  contract  which  provides 
that  legal  title  thereto  is  not  to  be  con¬ 
veyed  to  the  purchaser  until  all  or  a 
specified  portion  of  the  purchase  price  is 
paid,  but  remains  in  the  seller  (or  in 
a  trustee)  as  security  for  such  payment, 
the  contract  plus  the  security  title  re¬ 
tained  by  the  seller  constitute  a  loan 
secured  by  real  estate  which  may  be  a 
real  estate  loan  within  the  meaning  of 
12  U.S.C.  371. 

(e)  Loan  secured  by  building  and  ma¬ 
chinery.  Machinery  and  equipment  in  a 
building  which  are  adapted  to  the  use 
being  made  of  the  land  and  building,  and 
which  are  intended  to  be  permanent  ad¬ 
ditions  thereto,  in  general  will  constitute 
a  portion  of  the  real  estate  and  may  be 
taken  into  account  in  calculating  the 
maximum  permissible  loan  for  purposes 
of  12  U.S.C.  371.  This  standard  governs 
the  application  of  12  U.S.C.  371  to  na¬ 
tional  banks  throughout  the  country, 
notwithstanding  that  the  law  of  the  par¬ 
ticular  state  is  otherwise  for  tax  or  other 
special  purposes. 

(f)  Home  improvement  loans.  Home 
improvement  loans  made  in  substantial 
reliance  upon  the  credit  standing  of  the 
borrower,  insurance,  collateral,  or  combi¬ 
nations  of  these  factors,  are  not  real 
estate  loans,  and  additional  security  in 
the  form  of  junior  mortgages,  taken  as 
a  matter  of  prudent  banking  practice, 
need  not  meet  the  requirements  of  12 
U.S.C.  371. 

(g)  Perfecting  personal  property  se¬ 
curity  interest.  A  loan  made  in  reliance 
upon  the  security  of  a  mobile  home  will 
not  be  considered  a  real  estate  loan,  al¬ 
though  as  a  prudent  banking  practice  the 
security  interest  is  recorded  or  otherwise 
perfected  as  if  the  mobile  home  were  real 
estate. 

(h)  Reliance  on  rentals.  A  loan  made 
to  a  lessor  of  real  estate  in  substantial 
reliance  upon  the  creditworthiness  of  the 
lessee,  including  an  assignment  of  rentals 
to  be  due  from  the  lessee  following  com¬ 
pletion  and  occupancy  of  the  leased 
premises,  is  not  a  real  estate  loan,  al¬ 
though  as  a  matter  of  prudent  banking 
practice  the  loan  may  also  be  secured  by 
a  mortgage  upon  the  real  estate. 

(i)  Interim  financing  and  mortgage 
warehousing.  (1)  A  loan  seemed  by  a 
real  estate  mortgage,  made  for  the  pur¬ 
pose  of  sale  to  a  mortgage  investor  pur¬ 
suant  to  his  takeout  commitment  and 
tailored  to  meet  his  specifications,  is  not 
a  real  estate  loan.  The  warehousing  of 
loans  secured  by  real  estate  mortgages 
is  not  within  the  purview'  of  12  U.S.C.  371. 

(2)  In  either  case,  the  takeout  com¬ 
mitment  shall  provide  that  the  mortgage 
investor  is  unconditionally  committed  to 
purchase  or  repurchase  the  loan  or  loans 
within  a  reasonable  time. 

§  7.2005  Loans  secured  liy  real  estate 
mortgages  of  others. 

Where  the  borrower  pledges  or  assigns 
a  real  estate  mortgage  of  another  to  se¬ 
cure  a  loan  for  his  own  account,  the  loan 
is  not  a  real  estate  loan  within  the  mean¬ 
ing  of  12  U.S.C.  371,  nor  subject  to  the 
requirements  thereof,  since  the  pledged 


or  assigned  mortgage  on  real  estate  is 
personal  rather  than  real  property. 

§  7.2020  Improved  real  estate. 

<a)  Law — 12  U.S.C.  371. 

*  *  *  may  make  real  estate  loans  •  «  • 
upon  improved  real  estate,  including  im¬ 
proved  farm  land  and  improved  business  and 
residential  properties. 

<b)  General  requirements.  Generally, 
real  estate  is  improved  within  the  mean¬ 
ing  of  12  U.S.C.  371  when  substantial  and 
permanent  construction  or  development 
has  contributed  substantially  to  its  value. 

(c)  Improved  farm  land.  Farm  land  is 
improved  when  it  is  useful  for  agricul¬ 
tural  purposes  without  further  substan¬ 
tial  improvements.  Agricultural  purposes 
include  animal  husbandry  as  well  as  the 
growing  of  crops.  Usefulness  for  such 
purposes  may  be  demonstrated  either  by 
actual  past  or  present  use,  by  the  ap¬ 
praisal  of  persons  familiar  with  the  value 
of  agricultural  land  or  by  both.  The  ap¬ 
praised  value  of  improved  farm  land  for 
the  purpose  of  the  limitations  contained 
in  12  U.S.C.  371  is  its  value  for  agricul¬ 
tural  purposes. 

<d)  Improved  business  and  residential 
property.  Business  and  residential  prop¬ 
erty  is  improved  when  substantial  and 
permanent  improvements  have  been  con¬ 
structed  or  developed  on  the  property,  or 
w'hen  its  value  has  been  enhanced  by 
such  improvements  in  its  immediate  vi¬ 
cinity.  Examples  are : 

( 1 )  Land  upon  which  a  shell  home  has 
been  placed  on  a  permanent  foundation 
and  connected  with  the  usual  utilities. 

(2)  A  commercial  recreation  area 
which  included  75  campsites  with  picnic 
tables,  tent  bases,  toilet  facilities,  fire¬ 
places,  dockage,  and  a  beach. 

<3)  A  trailer  park  consisting  of  30  sites 
with  facilities  for  sewage,  running  water, 
and  electricity. 

(e)  Offsite  improvements.  Whether 
offsite  improvements  have  enhanced  the 
value  of  property  is  a  question  of  fact 
to  be  determined  in  each  case.  Examples 
of  real  estate  improved  by  offsite  im¬ 
provements  : 

(1)  Property  which  is  valuable  be¬ 
cause  the  improvements  of  a  developed 
urban  area  are  immediately  available  to 
it. 

(2)  Lots  in  a  housing  subdivision  for 
which  substantial  improvements  such  as 
streets,  water,  sewer,  and  other  utilities 
have  been  provided. 

(3)  Prime  industrial  property  en¬ 
hanced  in  value  because  it  is  located  on 
a  paved  street  with  utilities  and  trans¬ 
portation  facilities  available. 

(4)  An  undeveloped  residential  tract 
almost  completely  surrounded  by  devel¬ 
oped  and  rapidly  developing  residential 
property,  and  which  is  adjacent  to  a  ma¬ 
jor  university  campus  in  the  process  of 
development. 

(f )  Development  loans.  National  banks 
may  make  loans  where  the  proceeds 
thereof  are  to  be  used  to  acquire  and 
convert  undeveloped  property  into  im¬ 
proved  real  estate.  At  such  time  as  the 
proceeds  of  the  loan  have  been  paid  out 
and  the  improvements  completed,  the 
loan  must  be  secured  by  improved  real 


estate  within  the  meaning  of  12  U.S.C. 
371. 

§7.2010  FirM  liens 

(a)  Law — 12  UJS.C.  371. 

*  *  *  may  make  real  estate  loans  secured 
by  first  liens  upon  improved  real  estate  *  *  *. 

<b)  General  definition.  A  first  lien  on 
real  estate  within  the  meaning  of  12 
U.S.C.  371  is  any  lien  which  grants  to 
the  holder  thereof  a  claim  against  the 
property  so  secured  which  is  prior  to  the 
rights  of  all  others  with  respect  thereto. 
Such  a  lien  will  normally  be  created  by 
an  instrument  in  the  form  of  a  mortgage 
or  deed  of  trust  but  may  also  consist  of 
a  judgment  which  by  operation  of  law 
creates  a  lien  against  certain  property  of 
the  judgment  debtor  or  a  land  contract 
such  as  that  described  in  §  7.2000 < d). 

(c)  Effect  of  life  estates  and  similar 
claims.  A  mortgage  on  the  fee  simple  in¬ 
terest  in  real  estate  which  is  subject  to  an 
existing  life  tenancy  or  other  existing  or 
potential  claim  whereby  under  local  law 
the  interest  of  the  life  tenant  or  other 
claimant  may  vest  in  whole  or  in  part 
in  a  third  party  free  of  the  mortgage  is 
not  an  eligible  first  lien  under  12  U.S.C. 
371  unless  said  third  party  joins  in  the 
mortgage  or  otherwise  agrees  to  subordi¬ 
nate  his  interest.in  the  mortgaged  prop¬ 
erty. 

(d)  Effect  of  certain  permitted  liens. 
(1)  A  mortgage  on  real  estate  will  be 
subject  from  time  to  time  to  various  liens, 
charges  and  encumbrances  wThich,  al¬ 
though  they  may  be  paramount  to  the 
bank’s  security  claim  in  the  form  of  a 
mortgage,  do  not  substantially  affect  the 
value  or  use  of  the  real  estate.  Liens  for 
taxes  and  assessments  imposed  by  a  gov¬ 
ernmental  body  for  the  current  year,  zon¬ 
ing  laws  and  ordinances,  construction 
liens  not  yet  filed  or  relating  to  obliga¬ 
tions  not  overdue,  permits,  rights-of-way, 
easements,  leases,  and  encumbrances  will 
not  prevent  such  mortgage  from  consti¬ 
tuting  a  first  lien  within  the  meaning  of 
12  U.S.C.  371. 

(2)  A  mortgage  on  real  estate  may  be 
a  first  hen  within  the  meaning  of  12 
U.S.C.  371  although  subordinate  to  an¬ 
other  lien  if  the  bank  (i)  holds  funds 
pledged  by  or  on  behalf  of  the  borrower 
in  an  amount  sufficient  to  cover  at  all 
times  the  prior  lien  and  (ii)  may  at  any 
time  effect  payment  of  the  prior  lien. 

(e)  Exclusion  of  oil,  gas,  or  mineral 
rights  from  lien  of  mortgage.  A  mortgage 
on  the  fee  title  to  realty  is  a  first  lien 
thereon  despite  the  fact  that  the  mort¬ 
gage  may  expressly  provide  that  it  does 
not  cover  oil,  gas,  or  mineral  rights.  This 
is  true  regardless  of  whether  the  mort¬ 
gagor  has  already  transferred  or  mort¬ 
gaged  such  rights  to  a  third  person  or 
simply  retains  such  rights  by  excluding 
them  from  the  lien  of  the  mortgage  given 
to  the  bank. 

(f)  Merger  of  first  and  second  liens. 
A  national  bank  may  hold  a  first  and  a 
second  mortgage  on  qualifying  real  estate 
if  there  is  no  intervening  lien  and  if  the 
aggregate  of  the  amounts  due  on  both 
mortgages,  as  well  as  their  terms  of  pay¬ 
ment,  conform  with  the  provisions  of  12 
U.S.C.  371.  In  such  a  case  the  combined 
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mortgages  will  be  regarded  as  merged 
into  one  qualifying  first  lien.  A  lien  which 
arises  only  upon  the  bank’s  election  of 
its  remedy  under  mortgage  insurance  or 
guaranty,  applicable  to  the  first  lien,  is 
not  an  intervening  lien. 

(g)  “Cover-all"  or  “open-end."  mort¬ 
gages.  Mortgages  sometimes  contain  a 
provision  that  the  mortgaged  properties 
shall  secure  both  the  loan  for  which  it  is 
given  as  well  as  all  other  present  and  fu¬ 
ture  indebtedness  of  the  borrower  to  the 
bank,  i.e.,  a  “cover-all  clause,”  such  mort¬ 
gage  being  frequently  termed  an  “open- 
end”  mortgage.  In  such  case,  if  the  loan 
for  which  the  mortgage  is  given  is  a  real 
estate  loan  within  the  meaning  of  12 
U.S.C.  371,  then  the  amount  of  all  other 
loans  made  by  the  bank  in  primary  re¬ 
liance  upon  the  security  of  the  real  estate 
must  be  added  together  with  the  initial 
loan  to  determine  if  the  requirements  of 
12  U.S.C.  371  have  been  met. 

(h)  Personal  liability  of  mortgagor . 
The  requirement  of  12  U.S.C.  371  that  a 
real  estate  loan  shall  be  secured  by  a  first 
lien  does  not  require  that  the  mortgagor 
have  personal  liability  for  the  mortgage 
loan. 

§  7.2100  Conditions  upon  which  national 
banks  may  make  real  estate  loans. 

(a)  Law — 12  U.S.C.  371. 

Any  national  banking  association  may 
make  real  estate  loans  secured  by  first  liens 
upon  improved  real  estate  •  •  *.  A  loan  se¬ 
cured  by  real  estate  within  the  meaning  of 
this  section  shall  be  In  the  form  of  an  obli¬ 
gation  or  obligations  secured  by  a  mortgage, 
trust  deed,  or  other  instrument  upon  real 
estate,  which  shall  constitute  a  first  lien  on 
real  estate  in  fee  simple  •  •  •  and  any  na¬ 
tional  banking  association  may  purchase  any 
obligation  so  secured  when  the  entire  amount 
of  such  obligation  is  sold  to  the  association. 

(b)  Requirements  for  all  loans  which 
are  real  estate  loans  within  the  meaning 
of  12  U.S.C.  371.  Any  loan  which  is  a  real 
estate  loan  within  the  contemplation  of 
12  U.S.C.  371  must  comply  with  the  fol¬ 
lowing  requirements: 

(1)  The  real  estate  must  be  improved. 
See  §  7.2020. 

(2)  The  real  estate  must  be  owned  in 
fee  simple.  (For  loan  secured  by  lease¬ 
holds  see  §  7.2200.) 

(3)  The  security  must  be  a  first  lien. 

(4)  The  security  instrument  must  be 
a  mortgage,  trust  deed  or  a  similar 
instrument. 

§  7.2120  Participation  in  real  estate 
loan. 

(a)  Law— 12  U.S.C.  371. 

*  •  *  [A]ny  national  banking  association 
may  purchase  any  obligation  so  secured  in 
whole  or  in  part  and  at  any  time  or  times 
prior  to  the  maturity  of  such  obligation. 

(b)  In  general.  (1)  A  national  bank 
may  not  invest  in  real  estate  bonds  in  the 
guise  of  purchasing  a  participation  in 
real  estate  loans.  Purchase  of  such  bonds 
shall  be  in  compliance  with  the  Invest¬ 
ment  Securities  Regulation  (Part  1  of 
this  chapter) . 

(2)  However,  a  national  bank  may 
participate  in  the  making  of  a  real  estate 
loan  and  may  purchase  a  participation  in 
an  existing  real  estate  loan  without  be- 
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coming  owner  of  the  entire  loan,  if  the 
participation  interest  of  the  bank  is,  in 
either  case,  adequately  protected  by 
the  terms  of  the  participation  agreement. 

§  7.2125  Amortization  of  real  estate 
loans. 

(a)  Amortization.  Amortization  re¬ 
quires  that  there  be  reduction  of  the 
principal  of  the  debt  during  the  life  of 
the  loan.  This  ordinarily  contemplates 
a  regular  schedule  of  payments.  Any 
deviation  from  a  regular  schedule  of  such 
payments  should  be  based  on  prudent 
banking  judgment. 

(b)  When  amortization  is  required.  A 
real  estate  loan  must  be  amortized  when 
the  amount  of  the  loan  exceeds  50  per¬ 
cent  of  the  appraised  value  of  the  prop¬ 
erty  which  secures  it,  or  when  the  term 
of  such  loan  exceeds  5  years. 

(c)  Amortization  requirements  of  12 
U.S.C.  371. 


Loan  as  percentage 
of  appraised  value 

Term  of 
loan  in 
years 

Minimum  rate 
of  amortization 

0  50  . 

0^5 

None. 

5-10 

A-l,  A-2,  or  A-3. 

0-G61* . 

0-10 

A-l.  A-2,  or  A-3. 

10-20 

A-2,  or  A-3. 

0-90. . . . 

.  0-30 

A-3. 

A-l— Installment  payments  sufficient  to  amortize  40 
percent  or  more  o(  the  principal  of  the  loan  within  a 
period  of  not  more  than  10  years. 

A-2— Installment  payments  sufficient  to  amortize  the 
entire  principal  of  the  loan  within  a  period  of  not  more 
than  20  years. 

A-3— Installment  payments  sufficient  to  amortize  the 
entire  principal  of  the  loan  within  the  period  ending 
on  the  date  of  its  maturity. 

(d)  One-year  real  estate  loans.  A  real 
estate  loan  of  not  more  than  1  year  meets 
the  amortization  requirements  of  12 
U.S.C.  371  although  no  reduction  of  prin¬ 
cipal  is  required  before  maturity.  Any 
renewal  must  qualify  with  the  amortiza¬ 
tion  requirements  set  forth  above. 

§  7.2145  Real  estate  loans  insured  or 
guaranteed. 

(a)  Government-insured  loans.  Where 
the  bank  in  its  judgment  relies  substan¬ 
tially  on  the  insurance  or  guaranty  of  a 
governmental  agency  in  making  a  loan, 
it  does  not  constitute  a  real  estate  loan 
within  the  meaning  of  12  U.S.C.  371.  See 
S7.2000. 

(b)  Veterans  Administration  guaran¬ 
teed  loans.  Any  loan  at  least  20  percent 
of  which  is  guaranteed  or  insured  by  the 
Administrator  of  Veterans  Affairs  is  not 
a  real  estate  loan  within  the  meaning  of 
12  U.S.C.  371  and,  therefore,  not  subject 
to  the  restrictions  thereof. 

(c)  Private  mortgage  insurance  or 
guaranty.  Where  a  national  bank  makes 
a  loan  in  substantial  reliance  upon  pri¬ 
vate  company  mortgage  insurance  or 
guaranty,  the  loan  does  not  constitute  a 
real  estate  loan  within  the  meaning  of 
12  U.S.C.  371,  to  the  extent  of  the  guar¬ 
anty.  Appropriate  evidence  to  demon¬ 
strate  justification  for  such  reliance 
should  be  retained  in  the  bank’s  files. 

(d)  Real  estate  as  additional  security. 
Where  the  bank  in  its  judgment  makes 
a  loan  in  substantial  reliance  on  the  in¬ 
surance  or  guaranty  of  a  governmental 
agency,  private  company  mortgage  insur¬ 
ance  or  guaranty,  the  creditworthiness 


of  the  borrower,  or  collateral  other  than 
real  estate,  the  loan  may  also  be  secured 
by  real  estate  as  a  matter  of  prudent 
banking  practice  or  because  such  security 
is  required  by  the  insurer  or  guarantor. 

(e)  Leasehold  loans.  For  applicability 
of  above  rulings  to  loans  secured  by  lease¬ 
holds,  see  §  7.2200(c) . 

(f)  Guaranty  of  State  or  political  sub¬ 
division.  A  loan  secured  by  a  mortgage 
on  real  estate  is  not  a  real  estate  loan  to 
the  extent  a  State  or  political  subdivision 
thereof,  possessing  general  powers  of  tax¬ 
ation,  including  property  taxation,  guar¬ 
antees  the  loan  and  pledges  its  full  faith 
and  credit  in  support  of  its  guaranty. 

The  lending  bank  should  obtain  the  opin¬ 
ion  of  competent  counsel  that  the  guar¬ 
anty  is  a  valid  and  enforceable  obliga¬ 
tion  of  the  public  body.  See  §  7.1185  and 
§  1.3(g)  of  this  chapter. 

§  7.2146  Loans  participations  with  Small 
Business  Administration. 

Loans  in  which  the  Small  Business  Ad¬ 
ministration  cooperates  through  agree¬ 
ment  to  participate  on  an  immediate  or 
deferred  basis  under  the  Small  Business 
Act  are  not  real  estate  loans  within  the 
purview  of  12  U.S.C.  371. 

§  7.2148  Real  estate  mortgage  errors 
and  omissions  insurance. 

A  national  bank  may  purchase  real 
estate  mortgage  errors  and  omission  in¬ 
surance  for  the  purpose  of  protecting  it¬ 
self  against  loss  in  its  capacity  as  mort¬ 
gagee,  mortgage  fiduciary  or  mortgage 
servicer,  due  to  its  own  errors  or  omis¬ 
sions,  the  errors  or  omissions  of  the 
mortgagor,  or  the  inadequacy  of  insur¬ 
ance  obtained  by  the  mortgagor. 

§  7.2150  lean  in  excess  of  appraised 
value. 

A  real  estate  loan  which  is  excessive 
in  relation  to  the  appraised  value  of  the 
real  estate  will  not  be  considered  in  vio¬ 
lation  of  the  statute  if  the  excessive  por¬ 
tion  is  fully  guaranteed  or  is  fully  se¬ 
cured  by  pledged  collateral  in  the  form 
of  a  savings  account,  certificate  of  de¬ 
posit,  assignment  of  rents,  or  other  se¬ 
curity  to  which  the  bank  has  ready 
access  and  first  claim. 

§  7.2155  Maximum  aggregate  of  real 
estate  loans. 

(a)  Law— 12  U.S.C.  371. 

No  such  association  shall  make  loans  in  an 
aggregate  sum  in  excess  of  the  amount  of 
the  capital  stock  of  such  association  paid 
in  and  unimpaired  plus  the  amount  of  its 
unimpaired  surplus  fund,  or  in  excess  of  70 
per  centum  of  the  amount  of  its  time  and 
savings  deposits,  whichever  is  the  greater. 

(b)  In  general.  The  aggregate  out¬ 
standing  balances  of  real  estate  loans 
made  or  purchased  may  not  exceed  at  the 
time  of  making  a  real  estate  loan  the 
unimpaired  capital  plus  the  unimpaired 
surplus  of  the  bank  or  70  percent  of  the 
time  and  savings  deposits  of  the  bank, 
whichever  is  greater. 

(c)  Existing  commitment.  An  existing 
commitment  to  make  a  real  estate  loan 
is  not  includable  in  the  aggregate 
amount  of  real  estate  loans  which  a  bank 
is  permitted  to  make  under  12  U.S.C.  371. 
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§  7.2160  Commitment  by  Government 
ageney  to  insure. 

Where  a  Government  insuring  agency 
has  issued  to  a  national  bank  a  firm  com¬ 
mitment  to  insure,  the  mortgage  loan 
covered  thereby  is  considered,  for  the 
purpose  of  12  U.S.C.  371,  to  be  an  insured 
loan.  A  conditional  commitment  differs 
from  a  firm  commitment  in  that  no  spe¬ 
cific  mortgagor  is  named  therein,  the  in¬ 
suring  agency  merely  agreeing  to  insure 
a  mortgage  in  the  amount  and  under  the 
terms  specified,  provided  a  borrower 
(mortgagor)  is  obtained  who  is  satis¬ 
factory  to  the  insuring  agency. 

§  7.2170  Purchase  at  premium  or  dis¬ 
count. 

A  national  bank  may,  at  its  option, 
charge  off  or  amortize  all  premiums  paid 
for  mortgages.  Mortgages  purchased  at 
a  discount  may  be  carried  on  the  books 
either  (a)  at  cost  price  or  (b)  at  the 
amount  of  unpaid  balance,  with  an  ap¬ 
propriate  offset  for  the  amount  of 
unearned  discount. 

§  7.2190  Demand  and  sliort-term  real 
estate  and  construction  loans. 

(a)  A  real  estate  loan  in  an  amount 
in  excess  of  50  percent  but  not  more  than 
90  percent  of  the  appraised  value  of  the 
real  estate  security  may  be  made  on  a 
demand  basis  if  provision  in  writing  is 
made  whereby  in  the  absence  of  de¬ 
mand  the  entire  principal  of  the  loan 
will  be  liquidated  within  a  stated  period 
of  time  not  exceeding  30  years  by  regular 
payments  of  principal. 

(b)  Loans  made  to  finance  the  con¬ 
struction  of  industrial  or  commercial 
buildings  or  of  residential  or  farm  prop¬ 
erties  may  come  within  the  third  para¬ 
graph  of  12  U.S.C.  371,  even  though  they 
are  made  payable  on  demand  instead  of 
having  a  stated  maturity  of  not  more 
than  60  months,  provided  that  the  par¬ 
ties  intend  that  the  loan  be  paid  off  or 
refinanced  within  the  60 -month  period, 
and  provided  that  demand  is  made  or  the 
loan  paid  within  such  period. 

§  7.2195  Condominium  loans. 

Where  State  law  permits  or  recognizes 
condominium  ownership,  the  purchaser 
of  a  condominium  apartment  takes  title 
to  improved  real  estate  eligible  as  secu¬ 
rity  for  real  estate  loans  within  the 
meaning  and  limitations  of  12  U.S.C.  371. 
In  condominium  ownership  the  owner- 
mortgagor  owns,  separately,  one  or  more 
single  dwelling  units  in  a  multiple-unit 
apartment  building  and  has  an  undivided 
interest  with  the  owners  of  the  other 
apartments  in  common  areas  and  facil¬ 
ities  serving  the  building.  Many  States 
have  not  enacted  enabling  legislation 
recognizing  this  form  of  real  estate  own¬ 
ership.  In  the  absence  of  such  legislation, 
national  banks  must  satisfy  themselves 
that  these  loans  will  meet  the  require¬ 
ments  of  12  U.S.C.  371. 

§  7.2200  Real  estate  loans  secured  by 
leaseholds. 

(a)  Law — 12  UJS.C.371. 

Any  national  banking  association  may 
make  real  estate  loans  secured  by  first  lien's 
upon  improved  real  estate  *  *  *,  under  such 
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rules  and  regulations  as  may  be  prescribed 
by  the  Comptroller  of  the  Currency,  on  a 
leasehold  under  a  lease  which  does  not  ex¬ 
pire  for  at  least  10  years  beyond  the  maturity 
date  of  the  loan  •  •  *. 

(b)  Requirements  for  all  real  estate 
loans  secured  by  leaseholds.  (1)  Any  real 
estate  loan  secured  by  a  leasehold  within 
the  meaning  of  12  U.S.C.  371  must  com¬ 
ply  with  the  following  conditions: 

(1)  The  leasehold  must  be  on  improved 
real  estate.  See  §  7.2020. 

(ii)  The  security  must  be  a  first  lien 
on  the  leasehold. 

(2)  In  order  to  qualify  as  an  accept¬ 
able  leasehold  for  security  for  a  real 
estate  loan  made  by  a  national  bank,  the 
covenants  and  restrictions  contained  in 
the  lease  which  provide  for  forfeiture  or 
reversion  in  the  event  of  a  breach  must 
not  be  more  onerous  or  burdensome  than 
those  contained  in  leases  in  general  use 
in  the  area  in  which  such  bank  is  lo¬ 
cated,  and  the  lease  should  permit  ac¬ 
quisition  of  the  leasehold  by  the  lending 
bank  by  voluntary  conveyance  or  as¬ 
signment  by  the  lessee,  and  acquisition 
and  sale  under  judicial  process,  without 
being  subject  to  such  restrictions  as 
would  jeopardize  recovery  of  the  security 
value  of  such  leasehold. 

(3)  The  security  instrument  must 
be  a  mortgage,  trust  deed  or  similar 
instrument. 

(4)  The  loan  must  mature  at  least  10 
years  before  the  date  on  which  the  lease 
is  due  to  expire.  This  requirement  may 
be  met  by  an  option  to  renew  for  a  pe¬ 
riod  of  10  years  beyond  the  term  of  the 
mortgage. 

(5)  The  loan  must  be  amortized  as  are 
loans  secured  by  first  liens  on  real  estate 
owned  in  fee  simple. 

(6)  The  “appraised  value”  of  a  lease¬ 
hold,  for  the  purpose  of  12  U.S.C.  371, 
shall  be  determined  by  the  use  of  ac¬ 
cepted  and  reliable  methods  of  apprais¬ 
ing  leasehold  values  including,  in  areas 
where  such  information  is  available,  a 
consideration  of  the  sales  prices  of  com¬ 
parable  leaseholds. 

§  7.2400  Construction  loans. 

(a)  Law — 12  U.S.C.  371  ( third  para¬ 
graph)  . 

Loans  made  to  finance  the  construction  of 
industrial  or  commercial  buildings  and  hav¬ 
ing  maturities  of  not  to  exceed  60  months 
where  there  is  a  valid  and  binding  agreement 
entered  into  by  a  financially  responsible 
lender  to  advance  the  full  amount  of  the 
bank’s  loans  upon  completion  of  the  build¬ 
ings  and  loans  made  to  finance  the  construc¬ 
tion  of  residential  or  farm  buildings  and 
having  maturities  not  to  exceed  60  months, 
shall  not  be  considered  as  loans  secured  by 
real  estate  within  the  meaning  of  this  sec¬ 
tion  but  shall  be  classed  as  ordinary  com¬ 
mercial  loans  whether  or  not  secured  by  a 
mortgage  or  similar  lien  on  the  real  estate 
upon  which  the  building  or  buildings  are 
being  constructed:  Provided,  That  no  na¬ 
tional  banking  association  shall  invest  in, 
or  be  liable  on,  any  such  loans  in  an  aggre¬ 
gate  amount  in  excess  of  100  per  centum  of 
its  actually  paid-in  and  unimpaired  capital 
plus  100  per  centum  of  its  unimpaired  sur¬ 
plus  fund.  Notes  representing  loans  made 
under  this  section  to  finance  the  construc¬ 
tion  of  residential  or  farm  buildings  and 
having  maturities  not  to  exceed  9  months 
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shall  be  eligible  for  discount  as  commercial 
paper  within  the  terms  of  (12  U.S.C.  343) 
if  accompanied  by  a  valid  and  binding  agree¬ 
ment  to  advance  the  full  amount  of  the 
loan  upon  the  completion  of  the  building 
entered  into  by  an  individual,  partnership, 
association,  or  corporation  acceptable  to  the 
discounting  bank. 

(b)  Application.  (1)  The  third  para¬ 
graph  of  section  371  is  intended  to  en¬ 
able  a  national  bank  to  finance  the  con¬ 
struction  of  industrial  or  commercial 
buildings,  or  residential  or  farm  build¬ 
ings,  to  a  limited  extent,  without  such 
credits  having  to  conform  to  the  pro¬ 
visions  of  the  first  paragraph  of  section 
371. 

(2)  The  construction  loan  require¬ 
ment  for  commercial  and  industrial 
buildings  contained  in  the  third  para¬ 
graph  of  section  371,  that  there  be  a 
“valid  and  binding  agreement  entered 
into  by  a  financially  responsible  lender 
to  advance  the  full  amount  of  the  bank’s 
loans  upon  the  completion  of  the  build¬ 
ings”  may  be  met  by  any  form  of  takeout 
provision  which  includes  a  valid  and 
binding  agreement  by  a  financially  re¬ 
sponsible  party  and  which  will  result  in 
the  full  repayment  of  the  bank’s  loan 
upon  completion  of  the  buildings.  The 
purpose  of  the  statute  is  that  there  be 
adequate  provision  for  the  repayment  of 
the  full  amount  of  the  bank’s  loan  within 
the  time  prescribed..  This  may  be  pro¬ 
vided  by  a  financially  responsible  buyer 
as  well  as  by  such  a  lender.  The  words 
“lender”  and  “advance”  should  be  re¬ 
garded  as  illustrating  rather  than  re¬ 
quiring  a  particular  form  of  takeout 
provision. 

(c)  Residential  buildings.  Loans  made 
to  finance  the  construction  of  buildings 
intended  primarily  for  residential  pur¬ 
poses  are  considered  residential  loans 
rather  than  commercial  loans  under  the 
third  paragraph  of  section  371. 

§  7.2405  Combined  construction  and 
permanent  real  estate  loans. 

A  national  bank  may  make  a  combined 
construction  and  permanent  loan  se¬ 
cured  by  residential,  farm,  industrial  or 
commercial  property  for  a  period  up  to 
30  years  and  60  months.  Section  371  does 
not  require  that  interim  and  permanent 
financing  be  made  separately. 

§  7.2410  Construction  loans  held  beyond 
the  permissible  period. 

Construction  loans  which  have  been 
held  by  a  bank  for  a  period  exceeding 
60  months  and  which  are  secured  by 
liens  on  realty  are  to  be  considered  real 
estate  loans  subject  to  the  first  para¬ 
graph  of  section  371.  If  the  real  estate 
security  meets  the  requirements  of  sec¬ 
tion  371,  or  can  be  made  to  conform  to 
such  requirements,  the  loans  will  con¬ 
stitute  conforming  real  estate  loans.  The 
total  amount  of  such  loans  must  be  taken 
into  account  in  determining  whether  the 
bank  can  make  additional  real  estate 
loans  within  the  aggregate  limit  pre¬ 
scribed  by  section  371. 

§  7.2600  Loans  on  forest  tracts. 

(a)  Law — 12  U.S.C.  371  (fourth  para¬ 
graph). 
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(b)  Chattel  mortgage  loans.  Where 
the  laws  of  a  State  permit  a  valid  chattel 
mortgage  on  standing  timber,  a  loan  90 
secured  is  not  a  real  estate  loan  under 
the  second  paragraph  of  12  U.S.C.  371. 

Subpart  C — Bank  Ownership  of 
Property 

§  7.3000  General  authority. 

Law— 12  U.S.C.  29. 

§  7.3003  Real  estate  necessary  for  ac¬ 
commodation  in  the  transaction  of 
business. 

Real  estate  necessary  to  the  accommo¬ 
dation  of  the  bank’s  business  includes 
real  estate  other  than  that  upon  which 
bank  buildings  are  located.  Thus,  real 
estate  used  for  parking  facilities  and 
data  processing  centers  is  necessary  in 
the  transaction  of  business.  Such  real 
estate  also  includes  that  held  for  future 
banking  use,  where  the  bank  in  good 
faith  expects  to  utilize  such  property  as 
bank  premises.  This  will  permit  a  pru¬ 
dent  program  of  property  acquisition  for 
future  bank  use.  Such  real  estate  is  to  be 
treated  as  bank  premises  owned  and  so 
reported. 

§7.3010  Municipal  parking  lots. 

Where  parking  facilities  are  acquired 
by  means  of  expenditures  toward  the 
acquisition  and  operation  of  municipal 
parking  lots,  such  expenditures  ordi¬ 
narily  represent  a  business  expense  to  be 
charged  off  rather  than  treated  as  an 
investment. 

§  7.3020  Real  estate  acquired  as  salvage 
on  uncollectible  loans. 

(a)  Disposal  of  " salvage ”  real  estate 
within  5  years.  (1)A  national  bank  may 
comply  with  the  last  paragraph  of  12 
U.S.C.  29  by  retaining  or  transferring 
to  a  subsidiary  or  affiliate,  for  use  in  the 
business  of  the  bank,  subsidiary  or  affil¬ 
iate,  real  estate  acquired  by  the  bank  for 
a  debt  previously  contracted. 

(2)  Compliance  with  the  last  para¬ 
graph  of  12  U.S.C.  29  may  also  be  ac¬ 
complished,  subject  to  prior  approval  of 
the  Regional  Administrator  of  National 
Banks,  by  disposal  of  real  estate  so  ac¬ 
quired  under  an  arrangement  by  which 
the  bank  will  realize  additional  compen¬ 
sation  upon  the  ultimate  disposition  of 
the  property  by  the  transferee  where  (i) 
the  bank  has  been  unable  to  dispose  of 
the  real  estate  except  at  an  unreason¬ 
ably  low  price  resulting  in  a  substantial 
loss  to  the  bank  and  (ii)  there  is  no  rea¬ 
son  to  believe  that  a  substantially  higher 
price  is  obtainable  for  such  real  estate 
within  a  reasonable  period. 

(b)  Payment  of  existing  liens  on  “sal¬ 
vage"  real  estate.  A  national  bank  may 
assume  or  pay  off  encumbrances  on  real 
estate  which  it  properly  acquired  as  sal¬ 
vage  in  connection  with  a  debt  previously 
contracted,  provided  the  bank’s  interest 
in  the  property  is  sufficient  to  justify 
such  action, 

§  7. 3023  Other  real  estate  owned. 

<a>  Sections  7.3000  and  7.3020  set 
forth  the  legal  requirements  and  Office 
policy  relating  to  the  acquisition  and  dis¬ 
position  of  other  real  estate  owned.  The 


preferred  method  of  disposition  is 
through  sale  at  a  price  sufficient  to  cover 
the  bank’s  investment  and  costs  of  acqui¬ 
sition.  When  consummation  of  such  a 
sale  has  not  taken  place  and  where  the 
requirements  of  the  last  paragraph  of  12 
U.S.C.  29  cannot  be  met  under  the  provi¬ 
sions  of  $  7.3020(a)  (1),  the  following 
policy  is  to  be  initiated  by  the  bank. 

(1)  The  book  value  of  each  parcel  of 
real  estate  should  represent  only  the  bal¬ 
ance  of  the  loan  when  transferred  to 
Other  Real  Estate  Owned.  Accrued  in¬ 
terest,  taxes  and  attorney  fees  should 
be  charged  off  upon  transfer. 

(2)  A  new  appraisal  of  the  property 
should  be  made  at  the  time  of  its  acqui¬ 
sition.  When  the  book  value  exceeds  this 
appraised  value,  the  difference  should  be 
charged  off. 

(3)  Except  where  authorized  to  the 
contrary  by  the  Comptroller  of  the  Cur¬ 
rency,  each  parcel  of  real  estate  should 
be  written  down  annually  to  achieve  its 
elimination  by  the  expiration  of  the  stat¬ 
utory  period  imposed  by  12  U.S.C.  29. 

1st  year — 10  percent  of  book  value  as  de¬ 
scribed  in  subparagraph  (1)  of  this  para¬ 
graph. 

2d  year — 15  percent  of  book  value  as  de¬ 
scribed  in  subparagraph  (1)  of  this  para¬ 
graph. 

3d  year — 20  percent  of  book  value  as  de¬ 
scribed  in  subparagraph  (1)  of  this  para¬ 
graph. 

4th  year — 25  percent  of  book  value  as  de¬ 
scribed  in  subparagraph  (1)  of  this  para¬ 
graph. 

5th  year — 30  percent  of  book  value  as  de¬ 
scribed  in  subparagraph  (1)  of  this  para¬ 
graph. 

(b)  Banks  currently  following  a 
chargeoff  program  established  prior  to 
September  1,  1964,  may  be  allowed  to 
continue  if  they  so  desire. 

(c)  An  alternate  policy  is  permissible 
if,  in  the  judgment  of  the  Examiner,  such 
a  charge  against  profits  would  be  harm¬ 
ful  to  the  bank  in  view  of  more  immediate 
problems  such  as  asset  weaknesses,  earn¬ 
ing  power,  capital  or  any  other  reason.  In 
this  case  a  substitute  program  may  be 
initiated  if  fully  supported  by  the  facts 
as  set  forth  in  the  Report  of 
Examination. 

(d)  If  a  bank  has  any  loan  secured 
by  a  lien  on  real  estate  and  the  mort¬ 
gagee  is  in  possession  of  the  property, 
collecting  rents  or  entitled  to  collect 
rents,  and  looks  to  the  sale  of  the  real 
estate  to  liquidate  the  debt,  the  same 
rules  as  set  forth  in  subparagraph  (1) 
of  this  paragraph  should  be  applied  un¬ 
less  the  obligation  is  being  carried  out  in 
accordance  with  its  terms. 

(e)  Loan  write-downs  as  set  forth  in 
subparagraph  (1)  of  this  paragraph  may 
be  made  as  direct  charges  against  the 
parcels  of  real  estate,  as  unallocated 
charge  offs  or  as  credits  to  a  valuation 
reserve  set  up  specifically  for  that 
purpose. 

§  7.3100  Investment  in  bank  premises 
or  stock  of  a  corporation  holding 
premises. 

(a)  Law— 12  U.S.C.  37 Id. 

Hereafter  no  national  bank,  without  the 
approval  of  the  Comptroller  of  the  Currency, 


*  *  *  shall  (1)  invest  in  bank  premises,  or 
in  the  stock,  bonds,  debentures,  or  other  such 
obligations  of  any  corporation  holding  the 
premises  of  such  bank  or  (2)  make  loans  to 
or  upon  the  security  of  the  stock  of  any  such 
corporation,  if  the  aggregate  of  all  such  in¬ 
vestments  and  loans,  together  with  the 
amount  of  any  indebtedness  incurred  by  any 
such  corporation  which  is  an  affiliate  of  the 
bank,  as  defined  in  (12  TJ.S.C.  221a)  will 
exceed  the  amount  of  the  capital  stock  of 
such  bank. 

(b)  Bank  premises — (1)  Permissible 
means  of  holding.  Real  estate  for  bank 
premises  may  be  acquired  and  held  di¬ 
rectly  by  a  national  bank  by  any  reason¬ 
able  and  prudent  means,  including  own¬ 
ership  in  fee,  a  leasehold  estate,  or 
interest  in  a  cooperative.  Such  real 
estate  may  be  held  either  directly  by  the 
bank  or  by  one  or  more  subsidiaries  or 
affiliates. 

(2)  Furniture  and  equipment.  A  bank 
premises  corporation  may  own  fixed  as¬ 
sets,  including  bank  furniture  and  data 
processing  equipment,  in  addition  to  real 
estate.  A  bank  premises  corporation  own¬ 
ing  electronic  data  processing  equipment 
leased  to  the  bank  for  operation  by  the 
bank  is  not  a  bank  service  corporation 
within  the  meaning  of  the  Bank  Service 
Corporation  Act.  (12  U.S.C.  1861  et  seq.) 

(c)  Computation  of  investment  in 
bank  premises.  When  a  national  bank 
proposes  to  make  an  investment  in  bank 
premises  in  any  of  the  ways  described  in 
the  statute,  then  the  aggregate  of  all  such 
investments  must  be  added  to  the  in¬ 
debtedness  incurred  upon  bank  premises 
and  other  fixed  assets  by  any  corporation 
in  which  the  bank  has  invested  and  which 
is  affiliated  with  the  bank  in  the  manner 
described  in  12  U.S.C.  221a  in  order  to 
determine  whether  the  approval  of  the 
Comptroller  of  the  Currency  is  required. 
No  such  approval  is  required  for  invest¬ 
ments  made  by  an  affiliated  corporation 
holding  the  premises  of  the  bank  if  the 
bank  itself  has  made  no  investment  in 
the  affiliated  corporation  in  any  of  the 
ways  described  in  the  statute. 

(d)  Options  to  purchase.  An  unexer¬ 
cised  option  to  purchase  bank  premises 
or  stock  in  a  corporation  holding  bank 
premises  is  not  an  investment  in  bank 
premises.  Prior  approval  of  the  Regional 
Administrator  of  National  Banks  is  nec¬ 
essary  to  exercise  the  option  if  the  pur¬ 
chase  price,  including  the  amount  paid 
for  the  option,  together  with  the  bank’s 
other  investment  in  fixed  assets  would 
exceed  the  amount  of  the  bank’s  capital 
stock. 

(e>  Approval  by  Regional  Administra¬ 
tor.  The  approval  of  the  Regional  Ad¬ 
ministrator  of  National  Banks  shall  be 
obtained  before  the  consummation  of 
any  plans  under  which  the  bank’s  in¬ 
vestment  in  bank  premises  will  be  in¬ 
creased  to  an  amount  exceeding  its  capi¬ 
tal  stock.  The  Regional  Administrator  of 
National  Banks  will  ordinarily  approve 
an  investment  in  fixed  assets  aggregating 
in  amount  up  to  50  percent  of  capital 
stock,  surplus  and  undivided  profits 
where  a  reasonable  need  for  such  invest¬ 
ment  can  be  shown. 
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§  7.3300  Leasing  of  public  facilities. 

A  national  bank  may  purchase  or  con¬ 
struct  a  municipal  building,  such  as  a 
school  building,  or  other  similar  public 
facility  and,  as  holder  of  legal  title,  lease 
the  same  to  a  municipality  or  other  pub¬ 
lic  authority  having  resources  sufficient 
to  make  payment  of  all  rentals  as  they 
become  due.  The  lease  agreement  shall 
provide  that  upon  its  expiration  the 
lessee  will  become  owner  of  the  building 
or  facility. 

§  7.3400  Leasing  of  personal  properly. 

A  national  bank  may  become  the  own¬ 
er  or  lessor  of  personal  property  ac¬ 
quired  upon  the  specific  request  and  for 
the  use  of  a  customer  and  may  incur 
such  additional  obligations  as  may  be 
Incident  to  becoming  an  owner  and  lessor 
of  such  property.  Lease  transactions  do 
not  result  in  obligations  for  the  purpose 
of  12  U.S.C.  84.  Since  lease  payments  are 
in  the  nature  of  rent  rather  than  inter¬ 
est,  12  U.S.C.  85  and  86  are  not 
applicable. 

§  7.3500  Utilization  of  data  processing 
equipment. 

Incidental  to  its  banking  services,  a 
national  bank  may  make  available  its 
data  processing  equipment  or  perform 
data  processing  services  on  such  equip¬ 
ment  for  other  banks  and  bank 
customers. 

Subpart  D — Corporate  Practices 

Shareholders’  Meetings 

§  7.4000  Notice  of  shareholders’  meet¬ 
ings. 

At  least  10  days  notice  by  first  class 
mail,  postage  prepaid,  should  be  given  of 
the  time,  place  and  purpose  of  all  share¬ 
holders’  meetings.  A  longer  period  may 
be  required  by  the  articles  of  associa¬ 
tion,  bylaws  or  law.  Where  action  other 
than  election  of  directors  is  contem¬ 
plated,  the  relevant  statutory  provision 
may  require  not  only  a  longer  period  of 
notice  but  that  notice  be  given  by  certi¬ 
fied  or  registered  mail,  by  publication  or 
both;  e.g.,  12  U.S.C.  214a,  215,  and  215a, 
relating  to  conversions,  consolidations 
and  mergers  of  national  banks. 

§  7.4005  Date  of  shareholders’  meeting. 

The  date  of  the  annual  meeting  of 
shareholders  is  required  to  be  specified 
in  the  bylaws  of  a  national  bank.  See  12 
U.S.C.  71.  Accordingly,  article  Fourth  of 
the  Articles  of  Association  should  be 
amended  to  read  as  follows: 

Fourth.  The  regular  annual  meeting  of 
the  shareholders  of  this  Association  shall  be 
held  at  its  main  banking  house,  or  other 
convenient  place  duly  authorized  by  the 
board  of  directors,  on  such  day  of  each  year 
as  is  specified  therefor  in  the  bylaws. 

§7.4010  Quorum  for  shareholders’ 
meeting. 

The  statutes  regulating  national  banks 
are  silent  with  regard  to  the  number  of 
shareholders  required  to  constitute  a 
quorum  at  a  shareholder  meeting. 
Therefore,  the  articles  of  association  or 
bylaws  of  a  national  bank  may  specify 
the  vote  necessary  for  the  transaction 


of  business  at  a  shareholder  meeting.  If 
neither  the  articles  of  association  nor 
the  bylaws  specify  what  constitutes  a 
quorum,  the  rules  of  general  corporate 
law  are  applicable. 

§  7.4015  Solicitation  of  proxies  for 
shareholders’  meeting. 

(a)  Comptroller’s  regulation.  Solici¬ 
tation  of  a  proxy  with  respect  to  stock 
of  a  national  bank  having  a  class  of 
equity  securities  held  of  record  by  750 
or  more  persons  (after  May  1,  1967,  500 
or  more  persons)  is  subject  to  Part  11 
of  this  chapter. 

(b)  Convertible  capital  debentures. 
The  owner  of  a  convertible  capital  note, 
capital  debenture,  or  similar  obligation 
is  not  a  holder  of  an  equity  security 
until  exercise  of  the  conversion  right. 

§  7.4020  Director  or  attorney  as  proxy. 

Any  person  or  groups  of  persons,  in¬ 
cluding  directors  or  attorneys  for  the 
bank  may  be  designated  to  act  as  proxy 
but  not  officers,  clerks,  tellers,  or  book¬ 
keepers  of  the  bank. 

Directors 

§  7.4100  Number  of  directors. 

The  number  of  directors  is  fixed  by 
12  U.S.C.  71a  at  not  less  than  five  nor 
more  than  25. 

§  7.4105  Annual  meeting  for  election  of 
directors. 

When  the  day  fixed  for  the  regular 
annual  meeting  of  the  shareholders  falls 
on  a  legal  holiday  in  the  state  in  which 
the  bank  is  located,  the  shareholders’ 
meeting  shall  be  held,  and  the  directors 
elected,  on  the  next  following  banking 
day.  The  provision  that  directors  "shall 
hold  office  *  *  *  until  their  successors 
are  elected  and  have  qualified”  is  simply 
for  the  purpose  of  preventing  the  bank 
from  being  without  a  directorate  in  the 
event  that,  due  to  inadvertence  or 
emergency,  the  shareholders’  meeting  is 
not  held  on  the  specified  date  or  there  is 
delay  in  the  qualification  of  persons 
elected  to  the  new  board. 

§  7.41 10  Honorary  directors  or  advisory 
board. 

Honorary  or  advisory  members  of  the 
board  of  directors  may  be  appointed  by 
a  national  bank  to  act  in  advisory  ca¬ 
pacities  without  the  power  of  final  de¬ 
cision  in  matters  concerning  the  business 
of  the  bank.  Any  listing  of  such  honorary 
or  advisory  directors  must  distinguish 
between  them  and  the  bank’s  board  of 
directors  or  indicate  their  advisory 
status. 

§  7.4200  Qualifications  of  directors. 
Law— 12  U.S.C.  72. 

§  7.4205  Person  convicted  of  crime  serv¬ 
ing  as  director,  officer,  or  employee. 

Law— 12  U.S.C.  1829. 

§  7.4210  Ownership  of  stock  necessary 
to  qualify  as  director. 

To  comply  with  the  requirements  of 
12  U.S.C.  72  relating  to  the  ownership  of 
stock,  a  director  must  own  his  qualifying 
shares  in  his  own  right. 


(a)  Joint  ownership  and  tenancies  in 
common.  Bank  shares  held  jointly  or  as 
a  tenant  in  common  are  qualifying 
shares  held  by  a  director  "in  his  own 
right”:  Provided,  That  the  aggregate 
par  value  of  the  shares  which  the 
director  would  be  entitled  to  receive  on 
dissolution  of  the  joint  tenancy  or 
tenancy  in  common  is  not  less  than 
$1,000. 

(b)  Pledge  shares.  National  bank 
shares  pledged  by  the  holder  to  secure  a 
loan  do  not  constitute  shares  owned  “in 
his  own  right”  for  purposes  of  qualifica¬ 
tions  as  a  director. 

(c)  Shares  subject  to  repurchase  op¬ 
tion.  Shares  of  national  bank  stock  which 
are  purchased  subject  to  an  absolute  op¬ 
tion  vested  in  the  seller  to  repurchase  the 
shares  within  a  specified  period  are  not 
owned  by  the  purchaser  "in  his  own 
right”  for  purposes  of  qualifying  as  a  di¬ 
rector  of  the  bank  under  section  72.  The 
retention  of  such  an  option  by  the  seller 
would  enable  him  to  disqualify  the  pur¬ 
chaser  as  a  director  at  any  time  simply 
by  exercising  the  repurchase  option,  and 
this  possibility  would  be  inconsistent 
with  the  concept  of  bona  fide  independ¬ 
ent  ownership  upon  which  the  stock 
ownership  requirement  is  based. 

(d)  Shares  in  voting  trust.  Shares  de¬ 
posited  in  a  voting  trust  where  the  de¬ 
positor  surrenders  (1)  legal  ownership 
(depositor  ceases  to  be  registered  owner 
of  the  stock) ,  (2)  power  to  vote  the  stock 
or  to  direct  how  it  shall  be  voted,  or  (3) 
power  to  transfer  legal  title  to  the  stock, 
are  not  owned  so  as  to  qualify  as  direc¬ 
tors’  qualifying  shares. 

(e)  Shares  in  inter  vivos  trust.  Shares 
deposited  by  a  director  in  a  living  trust 
as  to  which  the  director  is  a  trustee  and 
retains  an  absolute  power  of  revocation 
are  qualifying  shares  owned  by  the  di¬ 
rector  “in  his  own  right.” 

§  7.4300  Cumulative  voting  in  election 
of  directors. 

(a)  Law— 12  U.S.C.  61. 

In  all  elections  of  directors,  each  share¬ 
holder  shall  have  the  right  to  vote  the  num¬ 
ber  of  shares  owned  by  him  for  as  many 
persons  as  there  are  directors  to  be  elected, 
or  to  cumulate  such  shares  and  give  one 
candidate  as  many  votes  as  the  number  of 
directors  multiplied  by  the  number  of  his 
shares  shall  equal,  or  to  distribute  them  on 
the  same  principle  among  as  many  candidates 
as  he  shall  think  fit;  and  in  deciding  all  other 
questions  at  meetings  of  shareholders,  each 
shareholder  shall  be  entitled  to  one  vote  on 
each  share  of  stock  held  by  him  *  *  *. 

(b)  Example.  For  example,  where  a 
national  bank  with  a  board  of  directors 
consisting  of  seven  members,  one  share¬ 
holder,  owning  150  shares  cumulates  his 
1,050  votes  so  as  to  cast  525  votes  each 
for  two  of  nine  candidates.  The  remain¬ 
ing  (majority)  shareholders,  owning  300 
shares,  cast  300  votes  for  each  of  seven 
other  candidates.  The  two  candidates 
who  received  525  votes  would  be  elected. 
None  of  the  seven  candidates  who  re¬ 
ceived  300  votes  each  would  be  elected  to 
the  remaining  five  directorships.  A  sec¬ 
ond  ballot  should  be  held  to  elect  five 
directors,  and  in  his  second  ballot  the 
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shares  which  were  voted  for  the  two  di¬ 
rectors  elected  on  the  first  ballot  could 
not  be  voted.  In  other  words  on  the  sec¬ 
ond  ballot  (and  any  subsequent  ballots 
which  prove  necessary)  a  stockholder  Is 
not  entitled  to  vote  shares  which  he  has 
already  fully  cumulated  and  voted  in 
favor  of  a  successful  candidate.  This  rule 
is  based  on  the  fact  that  to  permit 
such  shares  to  be  voted  again  would  re¬ 
sult,  in  some  cases,  in  defeating  the  pro¬ 
portional  representation  of  all  interests 
which  is  the  purpose  of  cumulative 
voting. 

§  7.4305  Filling  vacancy  in  or  increasing 
board  of  directors. 

(a)  Law — 12  U.S.C.  74. 

Any  vacancy  In  the  board  shall  be  filled 
through  appointment  by  a  majority  of  the 
remaining  directors  then  in  office,  and  any 
director  so  appointed  shall  hold  his  place 
until  the  next  election. 

(b)  Appointment  pursuant  to  articles 
of  association.  If  authorized  by  the 
bank’s  articles  of  association  or  an 
amendment  thereto,  a  national  bank 
may  properly  increase  the  number  of 
its  directors  within  the  limits  specified  in 
12  U.S.C.  71a  and  appoint  persons  to  fill 
the  resulting  vacancies  between  meet¬ 
ings  of  stockholders.  Such  authorization 
to  increase  the  number  of  directors  shall 
be  limited  to  not  more  than  two  where 
the  number  of  directors  last  elected  by 
shareholders  was  15  or  less  and  not  more 
than  four  where  the  number  of  directors 
last  elected  by  shareholders  was  16  or 
more. 

§  7.4400  Organization  meeting. 

Upon  receiving  the  returns  of  the 
judges  of  election,  the  chairman  or  secre¬ 
tary  should  notify  the  directors-elect  of 
their  election  and  of  the  time  at  which 
they  should  meet  for  the  purpose  of 
taking  their  oaths  and  organizing  the 
new  board.  After  the  board  has  orga¬ 
nized,  it  should  appoint  committees  of 
the  board  and  officers,  fix  salaries  for  the 
ensuing  year,  and  transact  such  other 
business  as  may  properly  come  before 
the  organization  meeting. 

§  7.4410  List  of  directors. 

(a)  Immediately  after  the  organiza¬ 
tion  meeting  of  the  new  board,  the  presi¬ 
dent,  cashier,  or  secretary  of  the  bank 
should  forward  Form  CC  7022-10  to  the 
Comptroller  of  the  Currency. 

(b)  The  names  of  the  directors  on  this 
form  should  agree  with  the  respective 
names  of  the  directors  on  the  oaths.  The 
number  of  shares  represented  at  the 
meeting  should  be  shown  on  the  form 
and  if  it  is  known  that  not  all  shares 
represented  at  the  meeting  were  voted, 
this  fact,  to  the  extent  practicable  the 
number  of  shares  represented,  and  the 
number  voted  should  be  indicated  under 
“remarks”  on  the  form.  The  form  should 
be  signed  by  the  president,  cashier  or 
secretary.  See  section  7.5245. 

§  7.4415  Oath  of  directors. 

(a)  12  U.S.C.  73  prescribes  the  re¬ 
quirements  with  reference  to  the  oath  to 
be  taken  by  directors.  A  notary  public 
who  is  also  an  officer  of  a  national  bank 


is  not  eligible  to  administer  the  oath  to 
directors  of  that  bank.  A  notary  public 
who  is  a  director  but  not  an  officer  of  a 
national  bank  is  eligible,  however,  to  ad¬ 
minister  the  oath  to  directors  of  that 
bank. 

(b)  Directors  in  attendance  at  the 
organization  meeting  who  are  residents 
of  the  same  State  should  execute  the  joint 
oath  (Form  CC  7022-08),  and  those  who 
are  residents  of  separate  states  should 
execute  the  individual  oath  (Form  CC 
7022-09).  This  form  is  also  appropriate 
for  directors  not  in  attendance  at  the 
meeting.  A  reelected  director  who  has 
had  uninterrupted  service  is  required  to 
file  another  oath  upon  reelection. 

(c)  Oaths  of  directors  shall  be  imme¬ 
diately  transmitted  to  the  Comptroller  of 
the  Currency  and  shall  be  filed  and  pre¬ 
served  in  his  office  for  a  period  of  10 
years. 

§  7.4420  Quorum  of  board  of  directors; 
proxies  not  permissible. 

The  articles  of  association  or  bylaws 
of  a  national  bank  should  provide  that, 
for  the  transaction  of  business,  a  quorum 
of  the  board  of  directors  shall  consist  of 
not  less  than  a  majority  of  the  entire 
board  then  in  office.  A  national  bank 
director  cannot  vote  by  proxy. 

§  7.4425  Delegation  of  directors'  duties. 

The  board  of  directors  of  a  national 
bank  may  not  delegate  responsibility  for 
its  duties  but  may  assign  the  perform¬ 
ance  thereof. 

Officers,  Directors,  and  Employees 
§  7.5000  Bonus  and  profit  sharing  plans. 

A  national  bank  may  adopt  any  rea¬ 
sonable  bonus  or  profit-sharing  plan  de¬ 
signed  to  insure  adequate  remuneration 
of  bank  officers  and  employees. 

§  7.5010  Pension  plans. 

National  banks  are  encouraged  to  pro¬ 
vide  employee  pension  plans  and  to  make 
reasonable  contributions  to  the  cost 
thereof.  Eligibility  standards  should  be 
applied  uniformly  and  there  should  be 
no  discriminatory  provisions  in  the  plan 
which  would  result  in  special  benefits  to 
any  officer  or  employee.  The  plan  should 
be  submitted  to  shareholders  for  ap¬ 
proval.  Ordinarily,  it  is  desirable  that 
such  plans  qualify  under  section  401  et 
seq.  of  the  Internal  Revenue  Code  of 
1954,  as  amended. 

§  7.5015  Employee  slock  option  and 
stock  purchase  plans. 

National  banks  may  provide  employee 
stock  purchase  and  stock  option  plans  in 
accordance  with  §  13.1  of  this  chapter. 

§  7.5200  President  as  director. 

Pursuant  to  12  U.S.C.  76,  the  president 
of  a  national  bank  must  be  a  member  of 
its  board  of  directors.  A  director  other 
than  the  president  may  be  elected  chair¬ 
man  of  the  board. 

§  7.5210  Same  person  holding  offices  of 
president  and  cashier. 

As  various  statutory  provisions  require 
documents  to  be  executed  by  either  the 
president  or  the  cashier,  or  both,  sepa¬ 


rate  persons  should  occupy  those  offices. 
See  §  7.5245. 

§  7.5215  Fidelity  bonds  covering  officers 
and  employees. 

(a)  All  officers  and  employees  of  a  na¬ 
tional  bank  must  have  adequate  fidelity 
coverage,  and  the  failure  of  directors  to 
require  bonds  with  adequate  sureties  and 
in  sufficient  amount  may  make  them 
liable  for  any  losses  which  the  bank  sus¬ 
tains  because  of  the  absence  of  such 
bonds.  Directors  should  not  serve  as  sure¬ 
ties  on  such  bonds. 

(b)  The  board  of  directors  should  de¬ 
termine  the  amount  of  such  coverage, 
premised  upon  a  consideration  of  such 
factors  as  (1)  internal  auditing  safe¬ 
guards  employed,  (2)  number  of  em¬ 
ployees,  (3)  amount  of  deposit  liabilities, 
and  (4)  amount  of  cash  and  securities 
normally  held  by  the  bank,  among 
others. 

§7.5217  Indemnification  of  directors 
and  officers. 

(a)  In  order  to  secure  and  retain  com¬ 
petent  personnel,  a  national  bank  may 
amend  its  articles  of  association  to  pro¬ 
vide  for  the  indemnification  of  directors, 
officers,  and  other  employees  against  le¬ 
gal  and  other  expenses  incurred  in  de¬ 
fending  law  suits  brought  against  them 
by  reason  of  the  performance  of  their 
official  duties. 

(b)  Payment  of  premiums  for  insur¬ 
ance  covering  such  indemnification  of 
officers,  directors,  and  other  employees  is 
a  permissible  expense. 

(c)  It  should  be  understood,  however, 
that  in  order  to  preserve  incentives  for 
sound  banking  principles  neither  the 
bank’s  articles  of  association,  bylaws, 
shareholder  resolutions  nor  insurance 
shall  provide  for  the  indemnification  of 
bank  personnel  who  are  adjudged  guilty 
of,  or  liable  for,  willful  misconduct,  gross 
neglect  of  duty,  or  criminal  acts. 

§7.5220  Contracts  of  employment. 

The  board  of  directors  of  a  national 
bank,  pursuant  to  paragraph  Fifth  of  12 
U.S.C.  24,  may  enter  into  employment 
contracts  with  its  officers  and  employees 
upon  reasonable  terms  and  conditions. 

§  7.5225  Defalcations  by  employees. 

(a)  An  immediate  written  report  shall 
be  made  by  an  appropriate  officer  of  the 
bank  to  the  Regional  Administrator  of 
National  Banks,  the  nearest  office  of  the 
FBI,  the  U.S.  attorney  for  the  bank’s 
district,  and  the  bonding  company,  of 
any  of  the  following  events: 

( 1 )  Any  known  or  suspected  theft,  em¬ 
bezzlement,  check-kiting  operation,  mis¬ 
appropriation  or  other  defalcation  in¬ 
volving  bank  personnel  or  bank  funds  in 
any  amount.  Where  there  is  reason  to 
suspect  any  person  or  persons  in  connec¬ 
tion  with  the  event,  the  identity  of  such 
persons  and  the  reason  for  suspicion  shall 
be  included  in  the  report. 

(2)  Any  state  of  facts  growing  out  of 
the  affairs  of  the  bank  known  or  sus¬ 
pected  to  involve  criminal  violation  of 
any  other  section  of  the  United  States 
Code. 
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(3)  Any  mysterious  disappearance  or 
unexplained  shortage  of  bank  funds  or 
other  assets  of  $1,000  or  more. 

(b)  The  chief  executive  or  other  ap¬ 
propriate  officer  shall  notify  the  board  of 
directors  not  later  than  at  their  next 
meeting,  of  the  filing  of  any  report  here¬ 
under. 

§  7.5230  Purchase  of  employee’s  resi¬ 
dence. 

As  a  legitimate  part  of  a  program  for 
the  development  and  efficient  utilization 
of  bank  personnel,  a  national  bank  may 
purchase  the  residence  of  an  employee 
who  has  been  transferred  to  another 
area,  in  order  to  spare  him  a  loss  in  the 
prevailing  market.  The  bank  should  ar¬ 
range  for  early  divestment  of  title  to 
such  property. 

§  7.5245  Duties  of  cashier  performed  by 
secretary. 

The  bylaws  of  a  national  bank  may  as¬ 
sign  to  the  bank’s  secretary,  or  to  any 
other  officer  the  board  of  directors  desig¬ 
nates  to  carry  out  the  functions  usually 
performed  by  a  corporate  secretary,  some 
or  all  of  the  duties  previously  assigned 
to  the  banks’  cashier,  including  custody 
and  use  of  the  corporate  seal  and  the 
execution  of  stock  certificates  and  other 
documents. 

Shares,  Stock  Certificates,  and 
Dividends 

§  7.6005  Restricting  transfer  of  stock 
and  record  dates. 

(a)  The  provisions  of  12  U.S.C.  52  per¬ 
mit  a  national  bank  to  impose  conditions 
upon  the  transfer  of  its  stock  reasonably 
calculated  to  simplify  the  work  of  the 
bank  with  respect  to  stock  transfers, 
voting  at  shareholder  meetings,  and  re¬ 
lated  matters  and  to  protect  it  against 
fraudulent  transfers. 

(b)  Stock  records  of  a  national  bank 
may  be  closed  for  a  reasonable  period  to 
ascertain  shareholders  for  voting  pur¬ 
poses.  As  an  alternative,  the  bank  may 
fix  a  record  date  for  determining  the 
shareholders  entitled  to  notice  of  and 
to  vote  at  any  meeting  of  shareholders. 
Such  record  date  should  be  in  reasonable 
proximity  to  the  date  of  giving  notice 
to  the  shareholders  of  such  meeting. 

§  7.6010  Facsimile  signatures  on  bank 
stock  certificates. 

12  U.S.C.  52  requires  that  every  na¬ 
tional  bank  stock  certificate  shall  be 
signed  by  the  president  and  the  cashier 
of  the  association,  or  by  such  other  offi¬ 
cers  as  the  bylaws  of  the  association  shall 
provide,  and  shall  be  sealed  with  the  seal 
of  the  association.  Such  signatures  may 
be  manual  or  facsimile. 

§7.6015  Lost  stock  certificates. 

A  national  bank  may  adopt  procedures 
for  replacing  lost,  stolen,  or  destroyed 
stock  certificates  that  meet  the  require¬ 
ments  of  the  law  of  the.  State  in  which 
the  bank  is  located  in  the  event  that  the 
bank's  articles  of  association  or  bylaws 
have  no  provisions  for  such  procedures. 


§  7.6025  Books  and  records  of  national 

banks. 

(a)  Inspection.  The  only  provision  of 
Federal  banking  law  authorizing  persons 
other  than  the  Comptroller  of  the  Cur¬ 
rency  or  his  authorized  representatives 
to  inspect  books  or  records  of  a  national 
bank  is  contained  in  12  U.S.C.  62,  relat¬ 
ing  to  the  right  of  shareholders,  credi¬ 
tors,  and  certain  tax  officials  to  inspect 
the  list  of  shareholders  of  a  bank.  Pro¬ 
duction  of  records  may,  however,  be  re¬ 
quired  under  normal  judicial  procedures. 

(b)  Visitorial  powers.  The  exercise  of 
visitorial  powers  over  national  banks  is 
vested  in  the  Comptroller  of  the  Cur¬ 
rency.  See  12  U.S.C.  484.  Other  officials, 
including  State  banking  officials,  have  no 
authority  to  conduct  examinations  or  to 
inspect  or  require  the  production  of 
books  or  records  of  national  banks,  ex¬ 
cept  as  authorized  by  law.  Federal  law 
provides  special  procedures  for  verifying 
payroll  records  for  unemployment  com¬ 
pensation  purposes  (26  U.S.C.  3305(c)), 
for  enforcing  the  Fair  Labor  Standards 
Act  (29  U.S.C.  211) ,  and  for  ascertaining 
the  correctness  of  Federal  tax  returns 
within  the  purview  of  26  U.S.C.  7602. 

(c)  Reports  of  examination.  The  re¬ 
port  of  examination  made  by  an  exami¬ 
ner  selected  by  the  Comptroller  of  the 
Currency  is  designed  for  use  in  the  su¬ 
pervision  of  the  bank.  The  bank’s  copy  of 
the  report  is  the  property  of  the  Comp¬ 
troller  of  the  Currency  and  is  furnished 
to  the  bank  solely  for  its  confidential  use. 
The  bank’s  directors,  in  keeping  with 
their  responsibilities  both  to  depositors 
and  to  stockholders,  should  thoroughly 
review  the  report.  However,  under  no 
circumstances  shall  the  bank,  or  any  of 
its  directors,  officers,  or  employees  dis¬ 
close  or  make  public  in  any  manner,  the 
report  or  any  portion  thereof.  Accord¬ 
ingly,  such  report  shall  not  be  made 
available  to  other  banking  institutions 
in  connection  with  proposed  transactions 
such  as  mergers  and  consolidations.  Sim¬ 
ilarly,  such  report  shall  not  be  made 
available  to  a  clearing  house  association. 
However,  this  Office  has  no  objection  to 
the  voluntary  disclosure  by  a  bank  of 
information  concerning  its  affairs  to  such 
association  where  such  disclosure  is 
through  reports  prepared  by  the  bank  or 
by  others  at  the  request  of  the  bank.  See 
§  4.18  of  this  chapter. 

§  7.6030  Purchase  of  own  shares  or  loan 
secured  by  own  shares. 

(a)  Law— 12  U.S.C.  83. 

No  association  shall  make  any  loan  or  dis¬ 
count  on  the  security  of  the  shares  of  its  own 
capital  stock,  nor  be  the  purchaser  or  holder 
of  any  such  shares,  unless  such  security  or 
purchase  shall  be  necessary  to  prevent  loss 
upon  a  debt  previously  contracted  in  good 
faith;  and  stock  so  purchased  or  acquired 
shall,  within  6  months  from  the  time  of  its 
purchase,  be  sold  or  disposed  of  at  public  or 
private  sale;  or,  in  default  thereof,  a  receiver 
may  be  appointed  to  close  up  the  business 
of  the  association,  according  to  (12  U.S.C. 
192). 

(b)  Permitted  agreements,  relating  to 
bank  shares.  A  national  bank  may  re¬ 


quire  a  borrower  holding  shares  of  the 
bank  to  execute  agreements  (1)  not  to 
pledge,  give  away,  transfer,  or  otherwise 
assign  such  shares,  (2)  to  pledge  such 
shares  at  the  request  of  the  bank  when 
necessary  to  prevent  loss,  and  (3)  to 
leave  such  shares  in  the  bank’s  custody. 

(c)  Use  of  capital  notes  and  deben¬ 
tures.  A  national  bank  may  not  make 
loans  secured  by  a  pledge  of  its  own  capi¬ 
tal  notes  and  debentures.  Such  notes  and 
debentures  must  be  subordinated  to  the 
claims  of  depositors  and  other  creditors 
of  the  issuing  bank,  and  are,  therefore, 
capital  instruments  within  the  purview 
of  12  U.S.C.  83. 

§  7.6040  Fractional  shares. 

To  avoid  complicated  record  keeping 
in  connection  with  fractional  shares,  a 
national  bank  issuing  additional  stock 
by  stock  dividend,  upon  consolidation  or 
merger,  or  otherwise,  may  adopt  ar¬ 
rangements  such  as  the  following  pre¬ 
clude  the  issuance  of  fractional  shares: 

(a)  Script  or  warrants  for  trading  in 
fractions  may  be  issued. 

(b)  If  there  is  an  established  and 
active  market  in  the  bank’s  stock,  the 
bank  may  make  reasonable  arrange¬ 
ments  to  provide  those  to  whom  frac¬ 
tional  shares  would  otherwise  be  issued 
an  opportunity  to  realize  at  a  fair  price 
upon  the  fraction  not  being  issued 
through  its  sale,  or  the  purchase  of  the 
additional  fraction  required  for  a  full 
share. 

(c)  The  bank  may  remit  the  cash 
equivalent  of  the  fraction  not  being  is¬ 
sued  to  those  to  whom  fractional  shares 
would  otherwise  be  issued.  The  cash 
equivalent  shall  be  based  on  the  market 
value  of  the  stock,  if  there  is  an  estab¬ 
lished  and  active  market  in  the  bank's 
stock,  or,  in  the  absence  of  such  a  market, 
on  a  reliable  and  disinterested  deter¬ 
mination  as  to  the  fair  market  value  of 
the  stock  if  such  stock  is  available. 

(d)  The  bank  may  sell  full  shares 
representing  all  the  fractions  at  public 
auction  or  to  the  highest  bidder  after 
having  solicited  and  received  sealed  bids 
from  at  least  three  licensed  stock  bro¬ 
kers.  The  proceeds  of  sale  shall  be  dis¬ 
tributed  pro  rata  to  shareholders  who 
otherwise  would  be  entitled  to  the  frac¬ 
tional  shares. 

§  7.6050  Preemptive  rights. 

The  articles  of  association  of  a  na¬ 
tional  bank,  by  affirmative  vote  of  the 
holders  of  two-thirds  of  the  bank’s  out¬ 
standing  voting  shares,  must  provide  for 
or  specifically  negate  the  vesting  of  pre¬ 
emptive  rights  in  the  shareholders 
thereof. 

§7.6060  Voting  trusts. 

(a)  From  a  supervisory  viewpoint,  a 
voting  trust  of  national  bank  stock  is  not 
objectionable  if  there  is  nothing  in  the 
operation  of  the  voting  trust  that  ad¬ 
versely  affects  the  welfare  of  the  bank. 

(b)  The  law  of  the  State  in  which  the 
bank  is  located  should  also  be  observed 
in  the  preparation  of  the  trust  agree¬ 
ment. 
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§  7.6100  Limitations  on  payment  of 
dividends. 

The  board  of  directors  of  a  national 
bank  may,  subject  to  the  following  limi¬ 
tations,  declare  quarterly,  semiannual  or 
annual  dividends  of  so  much  of  the  net 
profits  of  the  bank  as  it  may  judge  ex¬ 
pedient.  No  dividend  may  be  declared 
which  would  impair  the  capital  of  the 
bank.  The  payment  of  dividends  is  sub¬ 
ject  to  the  following  additional  statutory 
limitations. 

(a)  Until  the  surplus  fund  of  a  na¬ 
tional  bank  is  equal  to  its  common  capi¬ 
tal,  no  dividends  may  be  declared  unless, 
in  the  case  of  quarterly  or  semiannual 
dividends,  not  less  than  one-tenth  of  the 
bank’s  net  profits  of  the  preceding  half- 
year  has  been  carried  to  the  surplus  fund 
and,  in  case  of  annual  dividends,  not 
less  than  one-tenth  of  its  net  profits  of 
the  preceding  two  consecutive  half-year 
periods  has  been  carried  to  the  surplus 
fund  (12U.S.C.  60). 

(b)  In  addition  to  the  foregoing  limi¬ 
tations,  the  approval  of  the  Regional  Ad¬ 
ministrator  of  National  Banks  is  required 
if  the  total  of  all  dividends,  including 
the  proposed  dividend,  declared  by  the 
bank  in  any  calendar  year  exceeds  the 
total  of  the  bank’s  net  profits  of  that 
year  combined  with  its  retained  net  prof¬ 
its  of  the  preceding  2  years,  less  any 
required  transfers  to  surplus  or  a  fund 
for  the  retirement  of  preferred  stock  (12 
U.S.C.  60(a).  For  the  purpose  of  this 
and  the  preceding  subparagraph  (1) ,  the 
term  “net  profits”  means  “the  remainder 
of  all  earnings  from  current  operations 
plus  actual  recoveries  on  loans  and  in¬ 
vestments  and  other  assets,  after  de¬ 
ducting  from  the  total  thereof  all  cur¬ 
rent  operating  expenses,  actual  losses, 
accrued  dividends  on  preferred  stock,  if 
any,  and  all  Federal  and  State  taxes.” 
(12  U.S.C.  60(b)). 

(c)  No  dividend  may  be  declared  or 
paid  on  the  common  stock  of  a  national 
bank  until  cumulative  dividends  on  out¬ 
standing  preferred  stock  have  been  paid 
in  full  (12  U.S.C.  51b)  and  no  dividends 
may  be  paid  if  the  bank  is  in  default  on 
the  payment  of  any  assessment  due  to  the 
Federal  Deposit  Insurance  Corporation 
(12  U.S.C.  1828(b)). 

§  7.6120  Dividends  payable  in  properly 
other  than  easli. 

In  addition  to  cash  dividends,  direc¬ 
tors  of  a  national  bank  may  declare  divi¬ 
dends  payable  in  property  with  the  ap¬ 
proval  of  the  Comptroller  of  the  Cur¬ 
rency.  Even  though  the  property  distrib¬ 
uted  has  been  previously  charged  down 
or  written  off  entirely,  the  dividend  is 
equivalent  to  a  cash  dividend  in  an 
amount  equal  to  actual  current  value  of 
the  property.  Before  the  dividend  is  de¬ 
clared,  the  excess  of  actual  value  over 
book  value  should  be  shown  on  the  books 
of  the  bank  as  a  recovery,  and  the  divi¬ 
dend  should  then  be  declared  in  the 
amount  of  the  full  book  value  (equiva¬ 
lent  to  actual  current  value)  of  the  prop¬ 
erty  being  distributed. 

§  7.6125  Payment  of  dividends;  bad 
debts. 

(a)  Matured  debts  due  a  national 
bank  on  which  interest  is  past  due  and 


unpaid  for  6  months  are  statutory  bad 
debts,  unless  well  secured  and  in  process 
of  collection,  to  be  deducted  in  com¬ 
puting  funds  available  for  the  payment 
of  dividends.  Overdue  indebtedness  of 
every  type  owing  to  the  bank  must  be 
taken  into  account,  whether  in  form  of 
ordinary  loans  made  by  the  bank  or  in 
the  form  of  investment  securities  owned 
by  it,  or  otherwise. 

(b)  The  statutory  reference  (12  U.S.C. 
56)  to  debts  due  to  the  bank  means  debts 
which  have  matured.  Maturity  may  be 
the  result  of  demand,  arrival  of  the 
stated  maturity  date,  or  acceleration 
either  by  contract  or  operation  of  law. 

(c)  In  the  absence  of  demand  for  pay¬ 
ment,  demand  obligations  become  over¬ 
due  only  after  a  reasonable  time  for  pay¬ 
ment  has  elapsed;  what  constitutes  a 
reasonable  time  depends  on  all  the  cir¬ 
cumstances  of  each  particular  case.  For 
purposes  of  12  U.S.C.  56,  relating  to 
withdrawal  of  capital  and  unearned 
dividends,  demand  obligations  which  are 
6  months  or  more  behind  a  schedule  on 
interest  payments  (and  not  well  secured 
and  in  process  of  collection)  constitute 
bad  debts. 

(d)  Installment  obligations  on  which 
interest  is  past  due  for  6  months  are  stat¬ 
utory  bad  debts  subject  to  the  other  con¬ 
ditions  of  the  statute,  to  the  extent  that 
payments  of  principal  are  in  default. 

(e)  For  purposes  of  12  U.S.C.  56,  it  is 
immaterial  whether  all  or  part  of  the  6- 
months’  period  of  default  on  interest  has 
run  before  the  debt  matures. 

(f)  In  order  to  be  well  secured,  a  loan 
must  be  secured  by  collateral  in  the  form 
of  mortgage  or  liens  on,  or  pledges  of,  real 
or  personal  property,  including  securities 
having  a  realizable  value  sufficient  to  dis¬ 
charge  the  debt  in  full  or  the  guaranty 
of  a  financially  responsible  party. 

(g)  For  purposes  of  the  statute,  the 
amount  of  the  debt  is  the  amount  at 
which  it  is  carried  on  the  bank’s  books, 
after  deducting  any  chargeoff  which  has 
been  made. 

(h)  In  the  case  of  claims  against 
bankrupts’  or  decedents’  estates,  a  debt 
is  considered  well  secured  only  in  the 
event  (1)  the  obligation  is  fully  secured 
by  a  specific  lien  on  realty  of  personalty 
or  (2)  the  claim  of  the  bank  against  the 
estate  has  been  filed,  the  statutory  period 
for  filing  claims  has  expired  and  the  as¬ 
sets  of  the  estate  are  adequate  to  dis¬ 
charge  all  obligations  in  full. 

(i)  The  requirement  that  a  defaulted 
debt,  even  though  well  secured,  must  be 
in  process  of  collection  to  be  removed 
from  the  category  of  statutory  bad  debts 
is  not  satisfied  unless  collection  of  the 
particular  debt  is  proceeding  in  due 
course,  either  through  legal  action,  in¬ 
cluding  judgment  enforcement  pro¬ 
cedures,  or  in  appropriate  circumstances, 
through  vigorous  collection  efforts  not 
involving  legal  action  which  may  rea¬ 
sonably  be  expected  to  result  in  repay¬ 
ment  of  the  debt  or  in  its  restoration  to 
current  status  at  an  early  date. 

(j)  When  a  debtor  has  been  adjudi¬ 
cated  bankrupt  or  has  died  and  his  estate 
has  been  subjected  to  administration,  it 
is  often  impossible  for  a  creditor  to  do 
more  than  file  a  claim  with  the  trustee, 
executor  or  administrator.  In  such  cases, 


if  the  claim  has  been  duly  filed,  it  is  con¬ 
sidered  by  the  Comptroller  of  the  Cur¬ 
rency  as  being  in  process  of  collection,  al¬ 
though  it  will  still  be  a  bad  debt  if  it  is 
not  well  secured. 

Subpart  E — Miscellaneous 

Guaranties  and  Suretyship 

§  7.7000  Guaranty  or  endorsement  of 
notes  or  other  obligations  sold  by  the 
bank. 

A  national  bank  may  lawfully  endorse 
or  otherwise  guarantee  notes  or  other 
obligations  sold  by  the  bank  for  its  own 
account.  The  amount  of  the  obligations 
covered  by  such  guaranty  or  endorse¬ 
ment  should  be  reflected  as  a  liability  on 
the  records  and  in  the  reports  of  condi¬ 
tion  of  the  bank  and  such  liabilities  are 
to  be  included  in  computing  the  aggre¬ 
gate  indebtedness  of  the  bank  which, 
pursuant  to  12  U.S.C.  82,  may  not  exceed 
(with  certain  exceptions)  the  amount  of 
the  bank’s  capital  stock  plus  50  percent 
of  its  unimpaired  surplus  fund. 

§  7.7010  National  bank  as  guarantor  or 
surety  on  indemnity  bond. 

(a)  A  national  bank  may  lend  its 
credit,  bind  itself  as  a  surety  to  indem¬ 
nify  another,  or  otherwise  become  a 
guarantor,  if  it  has  a  substantial  inter¬ 
est  in  the  performance  of  the  transac¬ 
tion  involved  or  has  a  segregated  deposit 
sufficient  in  amount  to  cover  the  bank’s 
total  potential  liability.  For  example,  a 
bank,  as  a  fiduciary,  has  a  sufficient 
interest  in  the  faithful  performance  by 
its  cofiduciary  of  his  duties  to  act  as 
surety  on  the  bond  of  such  cofiduciary. 

(b)  Under  appropriate  circumstances, 
foreign  branches  may  exercise  additional 
powers  pursuant  to  12  U.S.C.  604a. 

§7.7012  Foreign  operations. 

A  national  bank  may  guarantee  the 
deposits  and  other  liabilities  of  its  Edge 
Act  and  agreement  corporations  and  of 
its  corporate  instrumentalities  in  foreign 
countries. 

§  7.7015  Check  “guaranty”  plans. 

An  arrangement  whereby  a  bank  holds 
out  to  the  public  that  it  will  honor  checks 
drawn  on  it  up  to  a  certain  amount  by  a 
depositor  displaying  a  so-called  “check 
guaranty  card,”  is  in  essence  an  agree¬ 
ment  by  the  bank  with  its  depositor  to 
extend  credit  to  the  depositor,  if  neces¬ 
sary,  to  honor  his  checks.  Such  an 
arrangement  is  essentially  a  commit¬ 
ment  to  lend  and  is  within  the  power 
of  a  national  bank. 

§  7.7016  Letters  of  credit  distinguished 
from  guaranty. 

A  national  bank  may  issue  its  own  let¬ 
ters  of  credit  to  or  on  behalf  of  its 
customers  in  the  normal  course  of  its 
business  provided  that  the  bank’s  obliga¬ 
tion  may  legally  be  described  as  a  letter 
of  credit  and  not  as  a  mere  guaranty.  In 
order  to  constitute  a  true  letter-of-credit 
transaction,  the  following  elements  must 
all  be  present:  (a)  The  bank  must  re¬ 
ceive  a  fee  or  other  valid  business  con¬ 
sideration  for  the  issuance  of  its  under¬ 
taking;  (b)  the  bank’s  undertaking  must 
contain  a  specified  expiration  date  or 
be  for  a  definite  term;  (c)  the  bank’s 
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undertaking  must  not  be  unlimited  but 
be  up  to  a  stated  amount;  (d)  the  bank's 
obligation  to  pay  must  arise  only  upon 
the  presentation  of  specific  documents 
and  the  bank  must  not  be  called  upon  to 
determine  disputed  questions  of  fact  or 
law;  (e)  the  bank’s  customer  must  have 
an  unqualified  obligation  to  reimburse 
the  bank  on  the  same  condition  as  the 
bank  has  paid. 

Insurance 

§  7.7100  National  banks  acting  as  gen¬ 
eral  insurance  agents. 

12  U.S.C.  92  provides  that  national 
banks  may  act  as  agents  for  any  fire, 
life,  or  other  insurance  company  in  any 
place  the  population  of  which  does  not 
exceed  5,000  inhabitants.  This  provision 
is  applicable  to  any  office  of  a  national 
bank  when  the  office  is  located  in  a  com¬ 
munity  having  a  population  of  less  than 
5,000  even  though  the  principal  office  of 
such  bank  is  located  in  a  community 
whose  population  exceeds  5,000. 

§  7.7115  Insuring  lives  of  bank  officers. 

A  national  bank  may  purchase  insur¬ 
ance  for  the  benefit  of  the  bank  on  the 
life  of  an  officer  whose  death  would  be 
of  such  consequence  to  the  bank  as  to 
give  it  an  insurable  interest  in  his  life. 

§  7.7200  Authority  to  act  as  “finder.” 

A  national  bank,  pursuant  to  request, 
may  act  as  “finder”  in  bringing  together 
a  buyer  and  seller,  where  the  bank’s  ac¬ 
tivity  is  limited  to  the  introduction  and 
it  takes  no  further  part  in  the  negotia¬ 
tions.  For  this  service  the  bank  may  ac¬ 
cept  a  fee. 

Interest  Charges  and  Usury 

§  7.7310  Charging  interest  at  rates  per¬ 
mitted  competing  institutions;  charg¬ 
ing  interest  to  corporate  borrowers. 

(a>  A  national  bank  may  charge  in¬ 
terest  at  the  maximum  rate  permitted 
by  State  law  to  any  competing  State  - 
chartered  or  licensed  lending  institution. 
If  State  law  permits  a  higher  interest 
rate  on  a  specified  class  of  loans,  a  na¬ 
tional  bank  making  such  loans  at  such 
higher  rate  is  subject  only  to  the  pro¬ 
visions  of  State  law  relating  to  such  class 
of  loans  that  are  material  to  the  deter¬ 
mination  of  the  interest  rate.  For  ex¬ 
ample,  a  national  bank  may  lawfully 
charge  the  highest  rate  permitted  to  be 
charged  by  a  State-licensed  small  loan 
company  or  morris  plan  bank,  without 
being  so  licensed. 

(b)  A  national  bank  located  in  a  State 
the  law  of  which  denies  the  defense  of 
usury  to  a  corporate  borrower  may 
charge  a  corporate  borrower  any  rate  of 
interest  agreed  upon  by  such  borrower. 

§  7.7312  Loan  agreement  providing  for 
share  in  profits,  income  or  earnings. 

A  national  bank  may  take  as  consid¬ 
eration  for  a  loan  a  share  in  the  profit, 
income  or  earnings  from  a  business  en¬ 
terprise  of  a  borrower.  Such  share  may 
be  in  addition  to  or  in  lieu  of  interest. 
Tire  borrower’s  obligation  to  repay  prin¬ 
cipal,  however,  shall  not  be  conditioned 
upon  the  profit,  income  or  earnings  of 
the  business  enterprise. 


§  7.7315  Charging  additional  fee  for 
credit  report  or  investigation  of  bor¬ 
rower. 

Subject  to  contrary  or  limiting  State 
statute,  a  national  bank  may  exact  from 
a  borrower,  in  addition  to  interest  taken 
at  the  highest  rate  permitted  under  State 
law,  reasonable  fees  or  compensation  for 
credit  reports  or  investigations  with  re¬ 
spect  to  a  boiTOwer’s  credit. 

Transactions  With  Affiliates 

§  7.7355  Debts  of  affiliate  as  bank  in¬ 
debtedness. 

(a)  For  purposes  of  12  U.S.C.  82,  a  na¬ 
tional  bank’s  indebtedness  or  liability 
does  not  include  the  debts  or  liabilities  of 
an  affiliate  of  the  bank,  such  as  a  prem¬ 
ises  holding  corporation  (12  U.S.C.  371d) , 
except  to  the  extent  of  each  debt  of,  or 
other  claim  against,  the  affiliate  with  re¬ 
spect  to  which  the  bank  is  personally 
liable  either  as  obligor  or  guarantor.  Sim¬ 
ilarly,  for  purposes  of  12  U.S.C.  56.  a 
national  bank's  bad  debts  do  not  in¬ 
clude  bad  debts  due  to  an  affiliate. 

(b)  This  section  does  not  apply  to 
debts  of  operating  subsidiaries  described 
and  discussed  in  §  7.7376. 

§  7.7360  Loans  secured  by  slock  or  ob¬ 
ligations  of  an  affiliate. 

Where  a  loan  is  otherwise  adequately 
secured,  additional  security  in  the  form 
of  the  capital  stock,  bonds,  debentures, 
or  other  such  obligations  of  an  affiliate 
need  not  be  considered  in  determining 
the  limitation  contained  in  12  U.S.C. 
371c  with  respect  to  the  aggregate 
amount  of  loans  secured  by  stock  or  ob¬ 
ligations  of  an  affiliate. 

Operations  Through  Subsidiaries 
§  7.7376  Operating  subsidiaries. 

(a)  General  rule.  With  the  prior  ap¬ 
proval  of  the  Comptroller  of  the  Cur¬ 
rency,  a  national  bank  may  engage  in 
activities,  which  are  a  part  of  the  busi¬ 
ness  of  banking  or  incidental  thereto,  by 
means  of  an  operating  subsidiary  corpo¬ 
ration.  In  order  to  qualify  as  an  operat¬ 
ing  subsidiary  hereunder,  at  least  80  per¬ 
cent  of  the  voting  stock  of  the  subsidiary 
must  be  owned  by  the  parent  bank. 

(b)  Activities  permitted.  An  operating 
subsidiary  may  perform  any  business 
function  which  the  parent  bank  is  per¬ 
mitted  to  perform.  For  example,  through 
a  bank  department  or  an  operating  sub- 
sidary,  a  national  bank  may  issue  credit 
cards,  service  mortgages,  lease  property, 
offer  travel  services,  or  operate  a  credit 
bureau. 

(c)  Transactions  with  parent  bank. 
Transactions  between  the  parent  bank 
and  the  operating  subsidiaries  are  sub¬ 
ject  to  the  limitations  contained  in  12 
U.S.C.  371c,  unless  the  operating  subsid¬ 
iary  is  a  kind  of  company  excepted  by 
the  provisions  of  that  section.  Companies 
engaged  solely  in  furnishing  services  to 
or  performing  services  for  a  parent  bank 
constitute  an  excepted  category.  Any 
service  performed  by  an  operating  sub¬ 
sidiary  as  defined  herein,  may  be  pre¬ 
sumed  to  be  performed  for  its  parent 
bank,  for  the  purpose  of  section  371c. 


Therefore,  the  limitations  contained  in 
12  U.S.C.  371c  will  ordinarily  not  be  ap¬ 
plicable  to  transactions  between  a  par¬ 
ent  bank  and  its  operating  subsidiary. 

(d)  Applicability  of  banking  laws — (1) 
Banking  laws  applicable.  Except  as  oth¬ 
erwise  permitted  by  statute  or  regulation, 
all  provisions  of  Federal  banking  laws 
applicable  to  the  operations  of  the  parent 
bank  shall  be  equally  applicable  to  the 
operations  of  its  operating  subsidiaries. 

(2)  Consolidation  of  figures.  Unless 
otherwise  provided  by  statute  or  regula¬ 
tion,  pertinent  book  figures  of  the  parent 
bank  and  its  operating  subsidiaries  shall 
be  consolidated  for  the  purpose  of  ap¬ 
plying  applicable  statutory  limitations, 
such  as  sections  56,  60,  82,  84,  or  371d. 

Example.  The  combined  exposures  of  the 
parent  bank  and  all  of  its  operating  subsid¬ 
iaries  to  a  single  borrower  shall  not  exceed 
the  bank’s  loan  Umit  ( 12  U.S.C.  84) . 

Example.  (The  combined  borrowings  of  the 
bank  and  all  of  its  operating  subsidiaries 
shaU  not  exceed  the  bank's  borrowing  limit 
(12  U.S.C.  82) ). 

(3)  Examination  and  supervision. 
Each  operating  subsidiary  shall  be  sub¬ 
ject  to  examination  and  supervision  by 
the  Office  of  the  Comptroller  of  the  Cur¬ 
rency  in  the  same  manner  and  to  the 
same  extent  as  the  parent  bank.  If,  upon 
examination,  the  Comptroller  of  the 
Currency  shall  ascertain  that  the  sub¬ 
sidiary  is  created  or  operated  in  violation 
of  law  or  regulation  or  that  the  manner 
of  operation  is  detrimental  to  the  busi¬ 
ness  of  the  parent  bank  and  its  deposi¬ 
tors,  he  may  order  the  bank  to  dispose 
of  all  or  part  of  such  subsidiary  upon 
such  terms  as  he  may  deem  proper. 

(4)  Report  of  disposition  of  operating 
subsidiary.  Prior  to  disposition  of  an  op¬ 
erating  subsidiary,  the  parent  bank  shall 
inform  the  Comptroller  of  the  Currency 
and  the  Regional  Administrator,  by  let¬ 
ter,  of  the  terms  of  the  transaction. 

§  7.7378  Issuance  of  credit  cards. 

A  national  bank  may  issue  credit  cards, 
either  directly  or  through  a  subsidiary 
corporation. 

§  7.7379  Servicing  of  mortgage  and 
other  loans  as  agent. 

A  national  bank  may  act  as  agent  in 
warehousing  and  servicing  of  mortgage 
and  other  loans,  either  directly  or 
through  a  subsidiary  corporation. 

§  7.7380  Loans  originating  at  other 
than  banking  offices. 

(a)  A  national  bank  may  utilize  the 
services  of  and  compensate  persons  not 
employed  by  the  bank  for  originating 
loans. 

(b)  Origination  of  loans  by  employees 
or  agents  of  a  national  bank  or  of  a 
subsidiary  corporation  at  locations  other 
than  the  main  office  or  a  branch  office  of 
the  bank  does  not  violate  12  U.S.C.  36 
and  81  provided  that  the  loans  are  ap¬ 
proved  and  made  at  the  main  office  or  a 
branch  office  of  the  bank  or  at  an  office 
of  the  subsidiary  located  on  the  premises 
of,  or  contiguous  to,  the  main  office  or 
branch  office  of  the  bank. 
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§  7.7390  Bank  service  corporations. 

(a)  The  provisions  of  12  U.S.C.  1861- 
1865  permit  national  banks  to  invest  an 
amount  not  exceeding  10  percent  of  cap¬ 
ital  and  surplus  in  the  stock  of  a  cor¬ 
poration  organized  to  perform  bank 
services  for  two  or  more  banks.  The  term 
“invest”,  as  used  in  the  Act,  includes 
both  the  purchase  of  stock  in  and  loans 
to  a  service  corporation.  Nothing  in  the 
Act  or  its  legislative  history  would 
preclude  banks  from  sharing  in  the 
ownership  of  the  corporation  with  in¬ 
dividuals  or  with  corporations  other 
than  banks.  “Bank  services”  is  defined 
to  include  check  and  deposit  sorting  and 
posting;  computation  and  posting  of  in¬ 
terest  and  other  credits  and  charges; 
preparation  and  mailing  of  checks, 
statements,  notices,  and  similar  items; 
or  any  other  clerical,  bookkeeping,  ac¬ 
counting,  statistical  or  similar  function 
performed  for  a  bank.  No  national  bank 
may  cause  these  services  to  be  performed 
for  it  by  any  means  unless  assurances 
satisfactory  to  the  Comptroller  of  the 
Currency  are  furnished  that  the  per¬ 
formances  thereof  will  be  subject  to  his 
regulation  and  examination.  No  such 
assurances  are  necessary  where  the  bank 
owns  the  equipment  outright,  however. 
When  a  national  bank  invests  in  a  bank 
service  corporation,  the  bank  must  ob¬ 
tain  from  said  corporation  a  letter 
recognizing  the  right  of  the  Comptroller 
to  examine  and  regulate  its  activities. 
This  letter  must  be  retained  as  a  part 
of  the  permanent  records  of  the  bank 
and,  in  addition,  a  copy  must  be  entered 
in  the  minutes  of  the  board  of  directors. 
The  examiner  at  the  time  of  the  regular 
examination  will  review  the  assurances 
for  compliance  with  the  requirements  of 
the  statute.  In  the  instance  where  a 
bank  contracts  for  the  performance  of 
such  services,  rather  than  invests  in  a 
bank  service  corporation,  the  bank  must 
obtain  this  letter  from  the  supplier  of 
said  service. 

(b)  12  U.S.C.  1863  prohibits  a  discrim¬ 
inatory  denial  of  bank  services  by  a  bank 
service  corporation  to  a  competitor  of 
any  bank  holding  stock  therein.  In  addi¬ 
tion,  such  corporations  may  only  per¬ 
form  bank  services  for  banks.  Bank 
services,  however,  as  defined  in  the  Act, 
would  include  any  service  which  a  bank 
would  ordinarily  perform  for  a  customer. 
Accordingly,  if  a  bank  undertakes  to 
handle  the  payroll  accounts  or  the  ac¬ 
counts  receivable  of  a  customer,  a  bank 
service  corporation  may  perform  for  the 
bank  the  service  necessary  to  enable  the 
bank  to  fulfill  its  undertaking. 

Other  Rulings 

§  7.7400  Deposits  by  national  banks  in 
nonnieniber  banks. 

12  U.S.C.  463  forbids  member  banks  to 
keep  on  deposit  with  any  nonmember 
State  bank  or  trust  company  a  sum  ex¬ 
ceeding  10  percent  of  capital  and  surplus. 
The  bank  of  North  Dakota  is  not  a  non¬ 
member  State  bank  within  the  meaning 
of  this  section  and  national  banks,  there¬ 
fore,  may  maintain  deposits  with  that 
bank  in  excess  of  10  percent. 


RULES  AND  REGULATIONS 

§  7.7405  National  banks  as  depositaries 
of  public  money. 

12  U.S.C.  90  and  12  U.S.C.  265  govern 
the  appointments  and  regulation  of  na¬ 
tional  banks  as  depositaries  of  public 
money.  Upon  request  from  any  national 
bank  asking  to  be  designated  a  depositary 
for  public  moneys  the  Deposits  Branch, 
Bureau  of  Accounts  of  the  Treasury  De¬ 
partment  will  furnish  the  bank  with 
appropriate  instructions,  including  appli¬ 
cable  Treasury  regulations. 

§  7.7410  Pledge  of  bank  assets  as  secu¬ 
rity  for  deposits. 

National  banks  lack  the  power  to 
pledge  their  assets  to  secure  private  de¬ 
posits.  How’ever,  Federal  statutes  permit 
national  banks  to  pledge  assets  as  secu¬ 
rity  for  public  money  (12  U.S.C.  90) :  cer¬ 
tain  Indian  moneys  (25  U.S.C.  156,  162 
and  162a) ;  insolvent  national  bank  funds 
(12  U.S.C.  192);  Government  of  Puerto 
Rico  funds  (48  U.S.C.  780) ;  proceeds  of 
sale  of  U.S.  obligations  (31  U.S.C.  771) ; 
funds  deposited  or  held  in  trust  awaiting 
investment  (12  U.S.C.  92a)  and  bank¬ 
ruptcy  funds  deposited  under  the  provi¬ 
sions  of  11  U.S.C.  101. 

§  7.7415  Surety  bond  in  lieu  of  pledged 

assets. 

If  an  insurance  company’s  surety  bond 
is  acceptable  to  a  public  depositor  as 
surety  for  public  deposits,  a  national 
bank  may  obtain  such  a  surety  bond  and 
pledge  securities  or  other  assets  in  order 
to  reduce  its  premium. 

§  7.7420  Acceptances. 

National  banks  are  not  limited  in  the 
character  of  acceptances  which  they  may 
make  in  financing  credit  transactions, 
and  bankers’  acceptances  may  be  used 
for  such  purpose,  since  the  making  of 
acceptances  is  an  essential  part  of  bank¬ 
ing  authorized  by  12  U.S.C.  24. 

§  7.7430  Preparing  income  tax  returns 
for  customers  or  public. 

While  a  national  bank  may  not  serve 
as  an  expert  tax  consultant,  it  may  assist 
its  customers  in  preparing  their  tax  re¬ 
turns,  either  gratuitously  or  for  reason¬ 
able  fees. 

§  7.7434  Business  hours. 

Agreements,  arrangements,  undertak¬ 
ings,  or  understandings  among  banks, 
through  clearing  houses  or  otherwise, 
concerning  hours  or  days  when  such 
banks  may  be  open  for  business  are  not 
permissible  in  any  form.  Wherever  a 
bank  has  been  involved  in  any  of  the 
practices  cited,  the  board  of  directors 
should  review  its  banking  hours  inde¬ 
pendently  of  any  other  bank,  and  take 
appropriate  action  to  establish  inde¬ 
pendently  a  schedule  of  banking  hours. 
In  taking  this  action,  it  is  appropriate  to 
make  such  changes  in  the  schedule  of 
banking  hours  as  are  deemed  necessary 
or  desirable  in  the  light  of  the  individual 
bank’s  costs  and  competitive  position. 

§  7.7435  Banks  remaining  closed. 

There  is  no  Federal  law  governing  holi¬ 
days  for  national  banks.  Local  counsel 
should  be  consulted  on  the  question  of 


possible  liability  'under  State  laws  affect¬ 
ing  the  validity  of  transactions  consum¬ 
mated  on  days  designated  legal  holidays 
by  State  authorities  and  also  on  the  ques¬ 
tion  of  possible  liability  if  the  bank  re¬ 
mains  closed  on  any  day  not  designated 
a  legal  holiday  by  State  authorities. 

§  7.7445  Charitable  foundations. 

A  national  bank  may  establish  a  char¬ 
itable  foundation  (either  in  the  form  of 
a  charitable  trust  or  a  nonprofit  corpora¬ 
tion  as  provided  by  State  law)  to  assist 
in  making  the  charitable  contributions 
permitted  by  paragraph  Eighth  of  12 
U.S.C.  24  if  the  following  conditions  are 
met: 

(a)  The  instrument  creating  the 
foundation  (1)  sets  forth  .the  purposes  of 
the  foundation  in  such  fashion  as  to 
make  it  exclusively  a  charitable,  philan¬ 
thropic  or  benevolent  instrumentality, 
and  (2)  provides  that  the  operations  of 
the  foundation  shall  be  fully  disclosed  to 
the  Office  of  the  Comptroller  of  the 
Currency  upon  request. 

(b)  The  trust  department  of  the  bank 
or  one  or  more  directors  or  officers  of 
the  bank  acts  as  trustees  o redirectors 
of  the  foundation. 

(c)  Contributions  by  the  bank  to  the 
foundation  in  any  one  year  do  not  exceed 
the  amount  permitted  by  Federal  law 
as  a  deduction  from  income  for  the  pur¬ 
pose  of  the  Federal  tar  on  corporate  in¬ 
come. 

§  7.7455  National  banks  holding  collat¬ 
eral  stock  as  nominee. 

In  accepting  stock  of  another  bank  or 
other  corporation  as  collateral  for  a 
loan,  a  national  bank  may  have  such 
stock  transferred  to  its  name,  as 
nominee. 

§  7.7475  National  hanks  acting  as  travel 
agents. 

Incident  to  those  powers  vested  in 
them  under  12  U.S.C.  24,  national  banks 
may  provide  travel  services  for  their 
customers  and  receive  compensation 
therefor.  Such  services  may  include  the 
sale  of  trip  insurance  and  the  rental 
of  automobiles  as  agent  for  a  local  rental 
service.  In  connection  therewith,  na¬ 
tional  banks  may  advertise,  develop,  and 
extend  such  travel  services  for  the  pur¬ 
pose  of  attracting  customers  to  the  bank. 
See  §  7.7376 

§  7.7479  Charitable  contributions. 

Pursuant  to  the  provisions  of  para¬ 
graph  Eighth  of  12  U.S.C.  24,  a  national 
bank  may  contribute  to  community 
funds  or  charitable,  philanthropic  or 
benevolent  instrumentalities  conducive 
to  public  welfare,  provided  that  it  is  lo¬ 
cated  in  a  State  the  laws  of  which  do 
not  expressly  prohibit  State  banking  in¬ 
stitutions  from  making  such  contribu¬ 
tions  and  provided  that  the  amount  con¬ 
tributed  does  not  exceed  that  which  is 
allowed  by  the  Internal  Revenue  Serv¬ 
ice  as  a  deduction  from  income. 

§  7.7480  Investments  in  community  de¬ 
velopment  projects. 

Occasionally  banks  are  asked  to  con¬ 
tribute  to  a  community  development 
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corporation,  wherein  the  bank  will  re¬ 
ceive  an  equity  interest  in  or  evidence 
of  debt  which  may  have  value  in  the 
future,  but  which  is  clearly  not  a  bank¬ 
able  asset  by  ordinary  standards.  Such 
“investment”  may  be  made  and  charged 
off  as  a  contribution.  If  the  bank  wishes 
to  carry  the  investment  as  an  asset,  the 
examiners  will  treat  it  as  permissible 
under  the  paragraph  Eighth  of  12  U.S.C. 
24:  Provided,  That  the  following  condi¬ 
tions  are  met: 

<  a »  The  project  must  be  of  a  predomi¬ 
nantly  civic,  community  or  public  nature 
and  not  merely  private  and  entrepre¬ 
neurial. 

( b  •  The  bank’s  investment  in  any  one 
project  does  not  exceed  2  percent  of  its 
capital  and  surplus  and  its  aggregate 
investment  in  all  such  projects  does  not 
exceed  5  percent  of  its  capital  and 
surplus. 

(c>  Such  investments  are  accounted 
for  on  the  bank’s  books  under  “other 

assets.” 

§  7.7482  Postal  service  by  national 
banks. 


might  give  the  bank  advantages  over 
State  chartered  banks  in  its  competition 
for  customers. 

§  7.7491  Deposit  machines. 

A  national  bank  may  utilize  at  any 
location  a  machine  which  receives  checks, 
currency,  or  coin  for  deposit.  The 
machine  shall  provide  documentary  evi¬ 
dence  of  the  transaction  which  states 
that  the  transaction  will  become  a  de¬ 
posit  upon  verification  and  crediting  at 
the  main  office  or  a  branch  office  of  the 
bank.  Utilization  of  such  machines  at 
locations  other  than  the  main  office  or  a 
branch  office  of  the  bank  does  not  con¬ 
stitute  branch  banking.  A  bank  may  pro¬ 
vide  insurance  protection  under  its 
bonding  program  for  transactions  in¬ 
volving  such  machines.  In  some  States, 
however,  this  power  may  be  limited  by 
the  branching  provision  of  12  U.S.C.  36 
and  the  bank  would  then  be  required  to 
consider  those  aspects  of  the  transaction 
which  might  give  the  bank  advantages 
over  State  chartered  banks  in  its 
competition  for  customers. 


Code  to  other  taxpayers,  the  bank  may 
use  for  income  tax  purposes  one  of  the 
accelerated  methods  of  depreciation  set 
forth  in  section  167(b)  of  the  Internal 
Revenue  Code  of  1954,  as  amended,  and 
apply  a  generally  accepted  nonacceler¬ 
ated  method  for  financial  accounting 
purposes  with  respect  to  certain  newly 
acquired  assets  selected  by  the  bank. 
Once  the  dual  depreciation  treatment  is 
applied  to  a  given  asset  it  must  be  con¬ 
tinued  until  the  asset  is  fully  depreciated. 
Upon  adoption  of  the  above  practice,  ac¬ 
counting  recognition  must  be  given  to 
deferred  income  taxes  applicable  to  the 
excess  of  depreciation  allowed  for  income 
tax  purposes  over  depreciation  expense 
recorded  for  financial  accounting  pur¬ 
poses,  if  such  taxes  are  material  in 
amount. 

§  7.7515  Service  charges  on  dormant 
accounts. 

A  national  bank  may,  consistent  with 
contracts  of  deposit,  impose  such  service 
charges  on  dormant  accounts  as  its  board 
of  directors  determines  to  be  reasonable. 


(ai  A  national  bank  may  maintain 
and  operate  a  postal  substation  on  bank¬ 
ing  premises  and  receive  income  there¬ 
from.  The  services  performed  by  the  sub¬ 
station  may  include  meter  stamping  of 
letters  and  packages  and  the  sale  of  re¬ 
lated  insurance.  The  bank  may  advertise, 
develop,  and  extend  the  services  of  the 
substation  for  the  purpose  of  attracting 
customers  to  the  bank. 

(b)  The  operation  of  the  postal  sub¬ 
station  shall  be  in  accordance  with  the 
rules  and  regulations  of  the  U.S.  Postal 
Service.  The  books  and  records  of  the 
substation  shall  be  kept  separate  from 
those  of  other  banking  operations.  Under 
39  U.S.C.  705  and  regulations  issued  pur¬ 
suant  thereto,  the  Postal  Service  may  in¬ 
spect  the  books  and  records  of  the  sub¬ 
station. 

§  7.7485  National  banks  acting  as  pay¬ 
roll  issuer. 

A  national  bank  may  disburse  to  em¬ 
ployees  of  its  customers  payroll  funds 
deposited  with  it  by  such  customers.  Dis¬ 
bursement  may  be  made  by  direct  pay¬ 
ment  to  any  employees,  or  by  crediting 
an  account  standing  in  the  employee’s 
name  at  the  disbursing  bank. 

§  7.7  190  Messenger  service. 

To  meet  the  requirements  of  its  cus¬ 
tomers,  a  national  bank  may  provide 
messenger  service  by  means  of  an  ar¬ 
mored  car  or  otherwise,  pursuant  to  an 
agreement  wherein  it  is  specified  that  the 
messenger  is  the  agent  of  the  customer 
rather  than  of  the  bank.  Deposits  col¬ 
lected  under  this  arrangement  are  not 
considered  as  having  been  received  by 
the  bank  until  they  are  actually  delivered 
to  the  teller  at  the  bank’s  premises.  Sim¬ 
ilarly.  a  check  is  considered  as  having 
been  paid  at  the  bank  when  the  money  is 
handed  to  the  messenger  as  agent  for 
the  customer.  In  some  States,  however, 
this  power  may  be  limited  by  the  branch¬ 
ing  provision  of  12  U5.C.  36  and  the 
bank  would  then  be  required  to  consider 
those  aspects  of  the  transaction  which 


§  7.7495  Debt  cancellation  contracts. 

A  national  bank  may  provide  for  losses 
arising  from  cancellation  of  outstanding 
loans  upon  the  death  of  borrowers.  The 
imposition  of  an  additional  charge  and 
the  establishment  of  necessary  reserves 
in  order  to  enable  the  bank  to  enter  into 
such  debt  cancellation  contracts  are  a 
lawful  exercise  of  the  powers  of  a  na¬ 
tional  bank  and  necessary  to  the  business 
of  banking. 

§  7.7500  Sale  of  money  order!*  at  non¬ 
banking  outlets. 

A  national  bank  may  designate  bonded 
agents  to  sell  the  bank’s  money  orders  at 
nonbanking  outlets.  Such  a  draft,  if 
signed  by  an  authorized  officer  of  the 
selling  agent  of  the  bank,  is  closely  akin 
to  a  cashier’s  check  on  which  the  bank 
is  both  drawer  and  drawee,  and  which  is 
accepted  simultaneously  with  its  issu¬ 
ance.  Thus,  the  bank  is  solely  liable  for 
payment  upon  proper  presentation  and 
demand.  If  the  draft  has  no  provision  for 
a  signature  by  an  officer  or  selling  agent 
of  the  bank,  the  imprinted  name  of  the 
bank  will  not  be  construed  to  be  such  a 
signature,  and  such  a  draft  is  closely  akin 
to  an  ordinary  draft  on  which  the  bank 
is  only  the  drawee  and  upon  which  the 
bank  is  not  liable  unless  the  bank  ac¬ 
cepts  the  check  upon  presentation  and 
demand.  The  responsibility  of  both  the 
bank  and  its  agent  should  be  carefully 
defined  in  a  written  agreement  setting 
forth  the  duties  of  both  parties  and  pro¬ 
viding  for  remuneration  of  the  agent. 
Such  agents  need  not  report  on  sales 
and  transmit  funds  therefrom  more  fre¬ 
quently  than  at  the  end  of  the  third 
business  day  following  receipt  of  the 
funds. 

§  7.7505  Accelerated  depreciation  for 
lax  purposes. 

In  order  that  a  national  bank  may 
benefit  from  widely  practiced  and  gen¬ 
erally  accepted  accounting  procedures 
available  under  the  Internal  Revenue 


§  7.7516  Sharing  of  banking  quarters. 

The  operations  of  a  national  bank  and 
another  financial  institution  should  be 
separately  identified  and  maintained 
within  any  banking  quarters  which  may 
be  shared  by  these  institutions.  Simi¬ 
larly,  the  assets  and  records  of  such  in¬ 
stitutions  should  be  segregated.  Where  a 
national  bank  and  another  financial  in¬ 
stitution  share  banking  quarters,  an 
active  officer  or  employee  of  one  institu¬ 
tion  may  engage  in  the  performance  of 
work  for  the  other  institution  pursuant 
to  an  agency  agreement  and  under  such 
conditions  as  to  insure  that  the  agency 
relationship  is  readily  known  to  the  cus¬ 
tomers  of  either  institution. 

§  7.7517  Accounts  without  service 
charge. 

No  newly  organized  national  bank  may 
offer  checking  accounts  without  service 
charge,  without  the  prior  approval  of  the 
Comptroller. 

§  7.7518  Bank  indebtedness;  Federal 
funds,  securities  repurchase  agree¬ 
ments,  Federal  Reserve  bills  payable. 

For  purposes  of  12  U.S.C.  82,  a  national 
bank’s  indebtedness  or  liability  does  not 
include  Federal  funds  purchased  (see 
I  7.1130)  obligations  to  repurchase  se¬ 
curities  sold  (see  §7.1131),  or  bills 
payable  to  the  Federal  Reserve  (12 
U.S.C.  82(5)).  Accordingly,  for  purposes 
of  §  14.5(b)  of  this  chapter,  a  national 
bank’s  indebtedness  or  liability  is  deter¬ 
mined  without  regard  to  such  items.  Also 
see  §§  7.7355  and  7.7530. 

§  7.7519  Loan  repurchase  agreements. 

The  sale  by  a  national  bank  of  notes  or 
other  paper  in  its  loan  portfolio  under  a 
repurchase  agreement  is  to  be  considered 
a  borrowing  by  the  selling  bank  subject 
to  the  limitations  contained  in  12  U.S.C. 
82.  The  liability  of  the  bank  to  the  pur¬ 
chaser  of  such  paper  is  equal  to  the  total 
amount  of  the  obligations  covered  by  the 
repurchase  agreement. 
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§  7.7530  issuance  of  promissory  notes. 

( a)  A  national  bank  may  issue  at  part 
or  discount  its  negotiable  or  nonnegoti- 
able  promissory  notes  of  any  maturity. 

<b)  The  provisions  of  Part  16  of  this 
chapter  should  be  consulted  for  offering 
circular  requirements  if  there  is  to  be  a 
public  offering  of  such  notes  or  a  series 
thereof. 

§  7.7535  Receipt  of  stock  from  SBIC. 

Since  a  national  bank  may  purchase 
the  stock  of  a  small  business  investment 
company  (see  15  U.S.C.  682(b)),  it  may 
also  receive  the  benefits  of  such  stock 
ownership;  e.g.,  stock  dividends.  The  re¬ 
ceipt  and  retention  of  a  dividend  by  a 
national  bank  from  an  SBIC  in  the  form 
of  stock  of  a  corporate  borrower  of  the 
SBIC  is  not  a  purchase  of  stock  within 
the  meaning  of  paragraph  Seventh  of 
12  U.S.C.  24. 

§  7.7540  Reports  of  condition:  Waiver 
of  affiliate  reports. 

When  a  report  of  an  affiliate  of  a  na¬ 
tional  bank  is  required,  such  report  shall 
be  published  by  the  national  bank  in  the 
same  manner  as  its  own  condition  re¬ 
ports.  However,  reports  of  affiliates  are  no 
longer  required  unless  specifically  re¬ 
quested  by  the  Comptroller. 

§  7.7545  Unimpaired  surplus  fund. 

The  definition  of  the  term  “unim¬ 
paired  surplus  fund’’  as  contained  in  §  7.- 
1100(b)  is  also  applicable  in  determining 
the  capital  requirements  by  which  a  na¬ 
tional  bank’s  investment  securities  are 
limited  (12  U.S.C.  24);  the  minimum 
capital  requirements  for  the  establish¬ 
ment  of  branches  (12  U.S.C.  36(c) ) ;  the 


limitations  on  the  aggregate  amount  of 
real  estate  loans  (12  U.S.C.  371);  the 
limitation  on  the  aggregate  amount  of 
loans  to  affiliates  (12  U.S.C.  371c) ;  and 
the  limitation  on  the  aggregate  amount 
a  national  bank  may  keep  on  deposit  with 
a  nonmember  State  bank  ( 12  U.S.C.  463 ) . 
For  the  purpose  of  determining  a  bank’s 
borrowing  limit  under  12  U.S.C.  82,  the 
definition  of  “unimpaired  surplus  fund” 
contained  in  §7.1100(b)  is  applicable 
with  the  exception  of  subdivision  (vi) 
(proceeds  of  capital  notes,  capital  de¬ 
bentures  or  similar  obligations  ) . 

§  7.7550  Accrual  of  bond  discount. 

Discount  on  any  bond,  including  a 
security  of  Type  I,  II,  or  III  (§1.3  of 
this  chapter)  whether  arising  upon  orig¬ 
inal  issue  or  purchase  in  the  market,  may 
be  accrued  if  there  is  concurrent  accrual 
of  income  tax  on  such  discount. 

§  7.7560  Automatic  payment  plan 
account. 

A  national  bank  may,  for  the  benefit 
and  convenience  of  its  savings  depositors, 
adopt  an  automatic  payment  plan  under 
which  a  savings  account  will  earn  divi¬ 
dends  at  the  current  rate  paid  on  regular 
savings  accounts  and  the  depositor,  upon 
reaching  a  previously  designated  age, 
will  receive  his  accumulated  savings  and 
earned  intex-est  thereon  in  installments 
of  equal  amounts  over  a  specified  period. 

§  7.7570  Separate  investment  security 
limitations. 

The  10  percent  investment  limitation 
of  12  U.S.C.  24(7)  may  be  applied  sep¬ 
arately  to  each  security  issue  of  a  single 
issuer  of  such  securities,  if  the  proceeds 
of  each  issue  are  to  be  used  to  acquire 


and  lease  real  estate  and  related  facilities 
to  economically  and  legally  separate  in¬ 
dustrial  tenants  and  each  issue  is  pay¬ 
able  solely  from  and  secured  by  a  first 
lien  on,  the  revenues  to  be  derived  from 
rentals  paid  by  such  lessee  under  net 
noncancellable  leases. 

§  7.7590  Interest  rale  escalation  clause. 

Under  the  ordinary  rules  of  contract 
law,  a  loan  agreement  may  include  an 
interest  rate  escalation  clause. 

§  7.7595  Acquisition  of  national  bank 
stock  by  employees;  profit-sharing 
or  pension  trust. 

A  profit-sharing  or  pension  trust  for 
the  benefit  of  employees  of  a  national 
bank  may  acquire,  as  trust  assets,  capital 
stock  of  such  national  bank  provided 
that  such  an  acquisition  is  specifically 
authorized  by  the  governing  instrument 
of  the  trust.  The  primary  consideration 
in  making  investments  for  the  trust 
should  remain  the  operation  of  the  fund 
for  the  exclusive  benefit  of  the  employees. 
Details  of  all  such  transactions  consum¬ 
mated  dui-ing  any  calendar  month  shall 
be  reported  not  later  than  10  days  after 
the  close  of  that  month  to  the  Comp¬ 
troller  of  the  Currency. 

§  7.8000  Charges  by  banks. 

All  charges  to  customers  should  be  ar¬ 
rived  at  by  each  bank  on  a  competitive 
basis  and  not  on  the  basis  of  any  agree¬ 
ment,  arrangement,  undertaking,  under¬ 
standing  or  even  discussion  among  banks 
or  their  officers. 

Dated:  August  20,  1971, 

[seal!  William  B.  Camp, 

Comptroller  of  the  Currency. 
|FR  Doc.71-12412  Filed  8-25-71; 8:45  am] 
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